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Abstract
South Asian Association for Regional Cooperation (SAARC) was established in the year 1985 by the
seven South – Asian countries with the objective to promote welfare in the region; to accelerate
economic growth; and to promote active collaboration and mutual assistance in the economic,
social, cultural, scientific and technical fields. Since its inception, the SAARC has achieved many goals
through the mutual cooperation. In the recent decades, there is also increase in cross – border trade
and investment between the regional countries which are resulting in the economic growth and
sometimes disputes as well between the parties during the course of trade and business. As there
are not always political solutions to the things; there are other technical methods present to resolve
the problems and disputes arising on the trade, commerce and at other various levels. In the present
paper, the author will firstly discuss the arbitration and commercial arbitration as means of dispute
resolution; secondly will discuss the arbitration in India; thirdly will discuss the arbitration in other
SAARC Countries; fourthly will discuss the SAARC Arbitration Council; and fifthly will discuss the idea
of SAARC Regional Commercial Arbitration Council.
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Introduction: Why Arbitration?
Litigation and arbitration are both methods of resolving disputes – one outside the court of law
while the other through a private tribunal. ‘Arbitration’ is well defined by Romilly MR in the Collins v.
Collins1 as: “… arbitration is a reference to the decision of one or more persons, either with or
without an umpire, of a particular matter in difference between the parties”. The Supreme Court of
India observed that, “arbitration is a mode of settlement of disputes evolved by the society for
adjudication and settlement of the disputes and the differences between the parties apart from the
Courts of Law”2. Litigation as we understand generally is a law suit, a judicial contest before the
court of law. The High Court of Calcutta in Vide Mury Exportation v. Khaitan & Sons3 holds that
litigation means dispute and not actual proceedings in a court of law.
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Disputes may arise in a variety of situation which may vary being related to trade and business,
property, marriage, children, succession, tenants etc. There are also domestic and international
disputes and there are also some disputes which can only be settled in the courts of law and are not
suitable for alternative dispute resolution (ADR)4. Law encourages parties, as far as possible, to settle
their difference privately by mutual concessions or by the mediations of third person. Litigation is an
evil, albeit necessary, and being also very expensive, law wished it to keep to the minimum. When
the parties agree to have their disputes decided with the mediation of a third person, but with all
the formality of a judicial adjudication, that may be, called arbitration5. In the commercial disputes,
the parties prefer the ADR over the litigation as ADR has its own course of benefits.
There is huge pile – up of cases before the courts across India and, with no reservation, also in other
SAARC Countries and the reason for the same has manifold. It is not the sloth in the judicial system
all alone, but also the government in India and of other SAARC Countries is equally responsible for
the same. The table given below explains the pendency of cases before the courts in India6 (See
Table 1 & Figure 1):
Table 1: Number of Cases Pending before the Courts in India
Cases Pending over 10 years
Cases Pending (Between 5 to 10 years)
Cases Pending (Between 2 to 5 years)
Cases Pending less than 2 years

2265094
3853013
6489434
9380438

Justice Delayed
10.30%

42.66%

17.25%

29.51%

Cases Penidng over 10
years
Cases Pending
(Between 5 to 10
years)
Cases Pending
(Between 2 to 5 years)

(Figure 1)
Indian Judiciary after the international criticism is now promoting the Arbitration (both the domestic
and international) which is finally helping in disposing the cases and in giving speedy justice. The
reason for choosing arbitration over litigation boil down to these factors: neutrality, expertise,
confidentiality, procedural flexibility, ability to choose the language and place of arbitration, the
finality of the award and enforceability. The other advantages of arbitration include the case by case
resolution of the dispute as well as arbitration is typically less costly and faster than traditional
litigation.

Commercial Arbitration
The Supreme Court of India observed in the case of B. R. Enterprise v. State of Uttar Pradesh7 that:
“Commercial arbitration has a relation to disputes arising out or of in connection with commercial
activities. Clause (f) of sub – section 1 of Section 2 of the new Act defines commercial arbitration in
20
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relation to International disputes arising as a result of commercial activities between two individuals
or institutions belonging to two different countries. In the Black’s Law Dictionary (6th Edition at p.
269) the word “commerce” is defines as “the exchange of goods, productions of property of any
kind; the buying, selling and exchanging of articles”.
Section 2 (1) (f) of the Indian Arbitration & Conciliation to mean one arising from a legal relationship
which must be considered commercial where either of the parties is a foreign national or resident or
is a foreign body corporate or is a company association or body of individuals whose central
management or control is in foreign hands8. Whereas ‘commercial’ in Stroud’s Judicial Dictionary (5th
Edition) is defined as “traffic, trade or merchandise in buying and selling of goods”9.
There is increase in international trade and investments which is accompanied by growth in cross –
border commercial dispute. Given the need for an efficient dispute resolution mechanism,
international commercial arbitration has emerged as the preferred option for resolving cross –
border commercial disputed and preserving business relationships between the countries.
International commercial arbitration encompasses within its ambit matters relating to arbitration
agreements and the applicable law to these agreements including substantive and procedural law,
enforcement of foreign awards as well as side setting annulment and many more10.
In 2014, the Law Commission of India in its 246th Report11 recommended various amendments in the
Arbitration and Conciliation Act, 1996 so that India may become a hub of international commercial
arbitration. The Government of India has under its consideration, proposals for making arbitration as
a preferred mode for settlement of commercial disputes by making it more users – friendly, cost
efficient and expeditious disposals of cases.

Arbitration in India
The Indian Arbitration and Conciliation Act, 199612 provides the provisions for the matters related to
domestic and international arbitration. The Act has three parts – Part I deals with domestic
arbitration when the arbitration is seated in India; Part II provides the provision for foreign awards
and their enforcement; and Part III provides the statutory embodied provision for conciliation13.
In Part I, Section 8 regulates the commencement of arbitration in India, Section 3, 4, 5, 6 to 10, 26,
27, 28 t0 30 regulates the conduct of arbitration. Section 34 regulates the challenge to the award.
Section 1, 2, 7, 8, 9, 27, 37, 38 to 43 are ancillary provisions that either support the arbitral process
or are structurally necessary14. Further Court have found that Chapters III to IV i.e. Section 10 to 33
of Part I of the Act contains crucial or procedural law which parties would have autonomy to opt out
from. The other chapters of Part 1 of the Act form part of the proper law 15 thus making those
provisions non-derogable by parties subjected to Part I, even by contract. Part II, on the other hand
regulates arbitration only in respect of commencement and recognition and enforcement of a
foreign award and no provisions under the same can be derogated by a contract between two
parties16.
The Supreme Court of India observed in the case of Guru Nanak Foundation v. Rattan Singh & Son17
that: “… the way in which the proceedings under the Act are conducted and without an exceptional
challenged in courts has made lawyers laugh and legal philosopher weep”. This was the foresight of
the Supreme Court which predict the emergence of arbitration in the future as a wide spread
mechanism of dispute redressal. Now in India, 74% of contract had an arbitration clause18 and 91%
of the companies surveyed included preferred arbitration (not litigation) for resolution of future
disputes.19
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India has number of domestic, specialist and international arbitral institutions, working efficiently
throughout in their spheres, are named below:
Domestic Arbitral Institutions in India
 Indian Council of Arbitration (ICA), New Delhi
 International Centre for Alternative Dispute Resolution (ICADR), New Delhi
 Delhi High Court Arbitration Centre (DAC), New Delhi
 Nani Palkhivala Arbitration Centre (NPAC), Chennai
 Indian Merchants Chamber, Court of Arbitration, Mumbai
 FICCI Arbitration & Conciliation Tribunal (FACT), New Delhi
 LCIA India
Specialist Arbitral Institutions in India
 Construction Industry Arbitration Council (CIAC), New Delhi
 SCOPE Forum of Conciliation and Arbitration (SFCA), New Delhi
 Permanent Machinery of Arbitrators (PMA), Department of Public Enterprise, New Delhi
International Arbitral Institutions in India
 LCIA India
 Permanent Court of Arbitration (PCA)
 Chartered Institute of Arbitrators (CIArb) – India branch
 Singapore International Arbitration Centre (SIAC)

Arbitration In Other SAARC Countries
Afghanistan20: The Commercial Mediation Law of 200721 and the Commercial Arbitration Law of
200722 governs the alternative dispute resolution mechanism in the country. There is only one
domestic arbitral institution – Afghanistan Centre for Commercial Dispute Resolution (ACDR) – which
was established in June 2015 by the Afghanistan Chamber of Commerce and Industries and Harakat
– Afghanistan Investment Climate Facility Organization. Currently there is no active international
institutional ADR facility in Afghanistan and also there is no trace of commercial arbitration.
Bangladesh23: The Arbitration Act (2001)24 governs both domestic and international arbitrations in
Bangladesh. There is no statutory definition of domestic arbitration in the Act. The Arbitration Act is
based on the UNICITRAL Model Law although there are a few differences. For example, the Act
grants the High Court division of the Supreme Court of Bangladesh the power to determine the
jurisdiction of the arbitral tribunal in certain circumstances. In Bangladesh, commercial matters and
disputes are generally submitted to arbitration. Arbitration agreements must be in writing to be
referring for arbitration. There are two international arbitral institutions in Bangladesh, namely:
- Bangladesh International Arbitration Centre established by a number of bodies including the
International Chamber of Commerce, Bangladesh and the Metropolitan Chamber of
Commerce & Industries; and
- Bangladesh Council of Arbitration set up by the Federation of Bangladesh Chamber so
Commerce and Industries.
Bhutan: There is no arbitral institution or body for Alternative Dispute Redressal in Bhutan. Only the
Chapter 2 from Article 4 – 24, of the Alternative Dispute Redressal Act of Bhutan, 201325 calls for
existence of the “Bhutan Alternative Dispute Redressal Centre” as an independent and nongovernment body.
Maldives: There is no arbitral institution in Maldives. Chapter XI, Article 75 to 81, of the Arbitration
Act says, “for the purpose of this Act and in order to execute its duties under this Act, an arbitration
22

Journal of Politics & Governance, Vol. 5, No. 2, June 2016
centre titled Maldives International Arbitration Centre shall come into existence with the
commencement of this Act. All the work leading up to the establishment of the Arbitration Centre
until the commencement of its operations shall be carried out by the Attorney General”.
Nepal: The Arbitration Act, 199926 governs the matters related to Arbitration in Nepal which came
into force at once. The principle object of the Act is to up – date the current legal provisions relating
to arbitration. The Act borrows some propositions incorporated in the UNICITRAL Model Law on the
subject. Nepal’s only arbitral institution – Nepal Council of Arbitration was founded in 1991.
Pakistan27: The Arbitration Act, 194028 governs the domestic arbitration in Pakistan. This legislation
was passed before Pakistan’s independence, but continues to be in effect. The Act applies to three
types of arbitration: i) arbitration without court intervention; ii) arbitration where there is no suit
pending with court intervention; and iii) arbitration “in suit” with court arbitration.
In Pakistan, there are two arbitral facilities, namely:
- Karachi International Arbitration Centre, established by the Pakistan National Committee of
the International Chamber of Commerce. The Centre is not an institution but a facility to
conduct arbitration hearing.
- National Centre for Dispute Resolution, formerly known as Karachi Centre for Dispute
Resolution was established in February, 2007 with the approval of the High Court of Sind,
and financial assistance of International Financial Corporation.
Srilanka29: The Arbitration Act No. 11 of 199530 regulates both domestic and international
arbitrations in Sri Lanka, and is based on the UNICITRAL Model Law. Other provision regulating
arbitration can be found in the Civil Procedure Code, 1889 where as the High Court of Provinces
(Special Preventions) Act, 1996 governs the enforcement of arbitral awards. Sri Lanka has two
arbitral institutions, namely:
- Sri Lanka National Arbitration Centre.
- Institute for the Development of Commercial Law and Practice Arbitration Centre
established in 1996 as part of the Institute for the Development of Commercial Law and
Practice with the assistance of Swedish International Enterprise Development Corporation
and Swedish Institute for Legal Development.

SAARC Arbitration Council31
The South Asian States met and decided to establish South Asian Association for Regional
Cooperation (SAARC) in Dhaka in 1985. In 2004, the SAARC Council of Ministers decides to establish
Conciliation and Arbitration mechanism for the region under the auspices of SAARC in Islamabad. In
2005, an agreement for establishment of SAARC Arbitration Council (SARCO) was signed in Dhaka.
The Secretariat was established in Islamabad in 2010 on the basis of the rules modelled on the
UNCIRAL Arbitration Rules and was then headed by a Director General – Thusantha Wijemanna (Sri
Lanka) preceded by Syed Sultan Ahmed (Pakistan).
SAARC Arbitration Council is an inter-governmental body mandated to provide a legal
framework/forum within the region for fair and efficient settlement of commercial, industrial, trade,
banking, investment and such other disputes as may be presented to it by the parties. It was
established with the vision to be the most sought Arbitration Forum in the region, by becoming a
centre of excellence for Alternate Dispute Resolution. On the objective to provide fair, inexpensive,
expeditious and high quality arbitral and conciliatory services to resolve trade, commercial,
investment and disputes of similar nature in order to facilitate the expansion of business activities in
the region. It has been years since its inception and yet not a single matter has been registered in
the said Council. The importance of the Arbitration Council of the European Union is well known and
SAARC needs to attain the similar if not the equal level of importance within the SAARC members.
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The jurisdiction of the local courts to annual a foreign award is one major issue in the practice of
international arbitration. The Supreme Court of India in the Bharat Aluminium Co. v. Kaiser
Aluminium Technical Service Inc32 observed that ‘The Arbitration Act, 1996’ has accepted the
territoriality principle which has been adopted in the UNCITRAL Model Law. When the Supreme
Court of India was examining the jurisprudence of Bhatia International v. Bulk Trading S. A.33 it ruled
that part I of the Arbitration Act 1996 would have application to international commercial arbitration
held outside India.
In the BALCO34 the court’s interpretation of the relevant provisions of the New York Convention is
very vital as enforcement of foreign awards falls within the preview of conflict of laws/ private
international law, the New York Convention harmonises the law relating to recognition and
enforcement of foreign arbitral awards35. After a detailed and in depth analysis of the New York
Convention and the Indian enactment Arbitration and Conciliation Act 1996, also taking into
consideration of various leading commentators on international commercial arbitration, the
Constitution Bench observed36.
“The underlying motivation of New York Convention was to reduce hurdles and produce a uniform,
simple and speedy system for enforcement of foreign arbitral awards”.
The bench observed that the Convention embodies a consensus evolved to encourage consensual
resolution of complicated intricate and in many cases very sensitive international commercial
disputes. Therefore, according to the Courts’ observation, the interpretation which hinders such a
process ought not to be accepted37. By taking note of the Supreme Court of India’s observations on
the enforcement of foreign award in the local courts, it can be said that by virtue that the SAARC
Countries (except Maldives, which is not signatory to the Convention) are signatory to the New York
Convention and hence an obligation is cast on each one of them to practice the international law
under the principle of pacta sunt servanda. Table given below shows the dates when the SAARC
Countries signed the New York Convention38 (See Table 2):
Table 2: Entry Dates of SAARC Countries in New York Convention
State
Afghanistan
Bangladesh
Bhutan
India
Nepal
Pakistan
Sri Lanka
Maldives

Entry into Force
28/02/2005
04/08/1992
23/12/2014
11/10/1960
02/06/1998
12/10/2005
08/07/1962
-

SAARC Commercial Arbitration Council – An Idea
SAARC is on the track to establishing a South Asian Economic Union envisages free trade area in both
goods and services39. At present, the cost of trading across borders in South Asia is one of the
highest in the world as the economies of the region have maintained a higher level of protection
within the region than with the rest of the world40. The statics available on the trade and investment
between India and other the SAARC Countries41 showcase on how there is steady growth in the
mutual trade between the countries (see Table 3 & 4). Now there are more competencies in the
SAARC Countries’ economies and markets as it was ever before, and this is very much visible in the
new rankings given by World Bank Group and World Economic Forum on various levels that highlight
the trade and business capacities of the SAARC Countries (see Table 5 and Table 6).
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Table 3: Export between India and other the SAARC Countries
Countries/Year

2008 –
09
396.5
2460.9
110.6
128.3
1555.4
1420.3
2368.5
8440.5

Afghanistan
Bangladesh
Bhutan
Maldives
Nepal
Pakistan
Sri Lanka
SAARC

2009 –
10
464.5
2424.2
118.2
79.8
1528.4
1572.6
2168.8
8356.5

2010 –
11
421.6
3237.9
175.9
100.0
2166.4
2031.3
3503.4
11636.5

2011 –
12
506.9
3836.7
230.5
124.7
2739.9
1554.2
4371.9
13364.8

2012 –
13
472.1
5122.4
200.8
122.4
3028.6
1837.1
3976.0
14759.4

2013 –
14
475.8
6138.5
356.2
106.3
3598.3
2286.3
4569.1
17575.4

2014 –
15
422.2
6450.5
335.4
152.6
4556.3
1856.7
6711.7
73367.1

Table 4: Import between India and other the SAARC Countries
Countries/Year
Afghanistan
Bangladesh
Bhutan
Maldives
Nepal
Pakistan
Sri Lanka
SAARC

2008 –
09
128.8
308.4
149.6
3.9
490.4
362.8
353.0
1796.9

2009 –
10
124.4
254.1
152.4
3.6
452.4
275.0
353.0
1651.8

2010 –
11
145.3
445.9
201.3
31.9
513.4
332.3
500.1
2170.2

2011 –
12
129.7
582.7
203.4
19.2
550.8
400.2
716.9
2602.8

2012 –
13
158.27
637.4
164.0
6.3
543.7
541.0
625.7
2676.3

2013 – 14

2014 – 15

212.8
479.9
152.0
4.0
529.6
430.8
671.8
123671.7

263.8
620.6
149.7
4.3
640.4
497.3
759.3
2935

Table 5: Ease of Doing Business Ranking 201642
Eritrea
India
Sri Lanka
Pakistan
Nepal
Maldives
Bhutan
Bangladesh
Afghanistan

189
130
107
138
99

Rank

128
71
174
177
0

50

100

150

200

Table 6: The Global Competitiveness Index 2014–2015 Rankings43
Country
Afghanistan
Bangladesh
Bhutan
Maldives
Nepal

General Competitive
Index
109
103
102

Basic
Requirement
113
88
100

Efficiency
Enhancers
103
123
115

Innovations and
Sophistication Factor
122
111
124
25
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Pakistan
Sri Lanka
India

129
73
71

134
75
72

101
75
61

83
43
52

The growth of international and regional trade is bound to give rise to international disputes which
transcend national frontiers and geographical boundaries. For the resolution of such disputes the
preference to international arbitration over litigation in national courts is natural because of
arbitration being preferred by the foreign elements and also because there is no international court
to deal with international commercial disputes44. In situation of this kind, recourse to international
arbitration in a convenient and neutral forum is generally seen as more acceptable than recourse to
the courts as a way of solving any dispute which cannot be settled by negotiation45. Informality of
the arbitral process permits relaxation from strict rules of evidence and it reduces costs and delay
which are often unavoidable in litigation46.

Conclusion
Share of SAARC trade in world trade is abysmally low in comparison to other regional groups. Even
Intra – SAARC is governing at very modest pace and remains substantially lower than that of other
regional groups47. World Bank highlights that the reasons for this low level of trade include
protectionist trade regimes, which discriminated against trade among larger neighbors; continued
conflict between India and Pakistan; transport and trade facilitation constraints48 and there is also
no institutional adjudicating body to resolve commercial disputes. For the effective implementation
of the economic reforms introduced in the SAARC Countries through the mutual cooperation, it is
necessary to recognize the demand of the business community and investors for the reform in the
arbitration laws in region. The Supreme Court of India observed that:
“We should make the law of arbitration simple, less technical and more responsible to the actual
realities of the situation but must be responsive to the cannons of justice and fair play and make the
arbitrator adhere to such process ad norms which will create sense that justice appear to have been
done”49.
Likewise, this is the high time when the Governments of the SAARC Countries should recognize the
need for reform in the laws relating to arbitration and establish the ‘SAARC Regional Commercial
Arbitration Council’ on the basis of the UNICTRAL Model Law on International Commercial
Arbitration and the ICC Rules for Conciliation and Arbitration. This new Council should be designed
taking in care of every need of the SAARC region and having universal application. The object should
be to provide a unified legal framework for the fair and efficient settlement of disputes arising in the
regional commercial relations. If came into reality this would eliminates a dichotomy in the laws
applicable to domestic arbitration of respective countries and that applicable to international
commercial arbitration and will results in the more prosperous economic growth in the region which
would not only be beneficial to the regional countries but also for the global economy.
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