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ORAG2NNA LyaArdakKia

Panchayati Raj Institutions as tool for Empowermesit Grassroots

Nupur Tiwari
Indian Institute of Public Administration, New Delhi

Abstract
Higher GDP rates during the recent years have not helped the larger masses in getting
integrated with the process of developmentThe present pattern of growth hathe
potential of widening the inequalityif this inequality increases further ,social displacement
will result and it will be a major obstruction to higher growBeing closest to the people,
the Panchayats and their elected representatives have thedettle pulse, the sufferings of
the people and local conditions. The involvement of Panchayats ensures greater
transparency in working and fund utilization than in execution carried out by central or state
agency, many a timedt is important that Locagjovernance be brought centrgtageas the
principal governance refornto reinforce economic reform in such a manner as to secure
inclusive growth. Local seajovernment, offers this opportunity, as communities, citizens,
right from the Gram Level, can g@ipate in the designing of the development in their area.
When grassoots planning processes strikes deep roots, economic empowerment is both
strong and sustainable.

Keywords: Panchayts, Governance Participation,Inclusion, Empowerment, India

Introduction

Panchayati Raj in India is designed to strengthen the totality of our dextiognstitutions

and practices.The system of governance inherited by India has its roots in the feudal
imperial legacy of the past, largely modified and adapted by th&sBrio meet their
colonial ends. The efforts of leaders of freedom struggle who upheld the principle of self
reliant villages did not reflect much in the new constitution framed after Independence.
India, the local governance system had no constitilobacking till the 78 and 74"
constitutional amendments of 1993. With the passing of conformity act all the states and
union territories are expected to initiate activities for decentralization. The devolution of
powers to the Panchayati Raj instituti® in different states has not been uniform. A few
states like Kerala, Karnataka and West Bengal did much to devolve 3Fs (funds, functions and
functionaries) at the grass root level. But in most of the states a great deal of confusion as
regards the naturef the transfer itself prevailed.

Experience over a decade and a half shows that the decision to devolve and the trigger to do
so has always been driven politically. However, since in different states, the impetus has
come from different political partig it is difficult to say that one or the other party has
been more Panchayat friendly than the other. It would be more accurate to say that within
each political party, there are divided views on Panchayati Raj. However, no party today can
openly questiorPanchayatRaj, whichwould be political suicide.
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The other lesson that can be drawn from States that have devolved or are currently
devolving with reasonable success, is that in all of them, the bureaucracy has played its part
in proper design of systesn when backed by the political signal to devolve. Most such
states, brought out a road map on devolution, which was widely discussed in public, before
going ahead with a devolution plan. Behind successful devolution, there have always been
cabalsof champons, from politics, the bureaucracy and civil society, who have contributed
collectively to its success. Politically driven decisions to devolve, without sufficient backing
in terms of changes in administrative and executive design have tended to flouwidbr
adverse consequences on those who motivated such changes.

In India it has now been accepted that higher GDP rates during the recent years have not
helped the larger masses in getting integrated with the process of development. It is
important that Local governance be brought censtage as the principalgovernance

reform to reinforce economic reform in such a manner as to secure inclusive growth.

Ly Of dzA A @S D NP d.d2r2 tiE Bk ofIHePapulakion b country feel that

they K @S y2G 0SYSTFAGSR Ay Fye 20Q0A2dza o1 & FNI
There is need to reconceptualise inclusion as not only recognizing the usual marginalized
communities or sections of society as beneficiaries but by including them as thiwkers

GKAY1l FYR al1y26¢ RAFFSNByidtes IyR $K2aS LINBa
need to give the excluded agency inclusiorto include knowledge and analysis and
experience of minority groups, women and other excluded and deprivedosscof society,

in development designd L y Of dzaA2y ¢ ySSRa (2 06S NBO2y OSLIi
side of action.

Local seHgovernment, offers this opportunity, as communities, citizens, right from the
Gram Level, can participate in the designofgthe development in their area. With the
arrangements that have been made in the constitutional amendment to give voice to
historically discriminate against groups such as women and the SCs and STs, this is the space
where inclusion can really take plackeocal selfjovernment makes the link between
political and economic governance, and could lead to the alternative paradigm. The
Panchayati Raj system, the movement to devolve power, to deepen democracy in India, is a
movement for economic and social ji, and provides the vehicle to implement the vision

of inclusive growth in Indialt is necessary to recognize that we cannot secure inclusive
growth without inclusive governance. And it is this, fundamental conundrum which local
government in our systems attemptingto address.If gram Sabhas are largely ron
functional and most elected representatives (other than Panchayat Presidents) left
uninvolved and, therefore, frustrated, this is because even as they see more and more
money being poured into rurareas, they also see that much of it is beyond their control or
responsibility..But it is critically important that over the next decade and not much longer
than that we actually succeed in empowering our institution of localgallernance with

the functions, the finances and the functionaries that are essentialutining of effective

local selfgovernance.

In India, the participatory planning that has been institutionalized in the state of Kerala has
been accepted as a good practice to emulate. Besiflnctioning of Grama Sabhas capacity
building activities, gender mainstreaming, grievance redressal mechanism, Nyaya
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Panchayats and poverty reduction strategies have been highlighted as innovative models for
replication.

Transition to theNew SystemJnder Way

In India constitutionally mandated PRIs have moved into the second stage so the need is to
set in motion secondjeneration reforms .Elections have been held [thrice in most places]
and the relevant functions have also been devolved, as intendedmost states.
Considering activity mapping as the foundation for sound Panchayat Raj, various states have
prepared it on the principle of subsidiary. This involves identification of functions, within a
given sector and desegregations of these functions tasks, activities and responsibilities

for the devolution for the three levels of Panchayats. However, there has been much less
action in devolving funds and functionaries, which are the other two legs on which the
structure must rest. The extent ofnfaincial devolution varies from state to state. While
some have devolved a significant proportion of the state budget to the PRIs, many others
have not yet done so. It was expected that local bodies would become financially
independent along with a constitional guarantee of existence breathed through five yearly
elections. But there are doubts arfthancially local governments are largely dependent on
state governments. State governments have a large number of powers to inspect, dissolve,
remove and audithe functioning of local governments. Bureaucratic stranglehold may not
be absolute but functioning of local government has been restricted.

By contesting and getting elected to Panchayati Raj Institutions, women have shattered the

myth of their own pasivity - that women are not willing to enter politics. For women,
successful grassroots experience has meant a chance to form coherent voice, to be heard

and to make a difference in thezommunities howeverg 2 YSY Q& NBLINBASy G
decisionmaking msitions with monitoring power is still negligible. The present rules of the

game and decisiemaking procedure do not allow a greater participation of women and in

the absence of women, there is no effort to recognize or change the game. The very
absenceof women at these levels thus leads to preservation and reinforcement of-male
oriented and male benefiting types of decisioffe reservation in Panchayats has provided

for the erosion of the traditional gender, caste, class roles and hierarchy aisitill to

cover a long and difficult process. Women not only have to fight for their right to be more

than proxy members but also to break the barriers of gender division of labour, illiteracy,

low level of mobility, seclusion, lack of training and infiation, which still continue to exist
gAOK2dz Sy2dzaK &adzllLl2 NI FNRY ( KSstedmzah $1&lJ & (0 NI
household level and their new role in local politics where they are now expected to function

as leader creates eontradiction betweenwor8y Qa NRfS 4 K2YS | yR Ay
The fact that the participation of women could be better if they had functional education

and also training on the various intricacies involved in the political field.

There is muchmportance of ICT ienhancingPanchayat capacity so that they can perform
their constitutionally and legislatively mandated functions bettgvhen it comes to €
governanceGram Panchayat has unique importance for the reasonBrohacy of Gram
Sabha and its impact on the Gram Panetand requirement of keeping the Gram Sabha
(the citizenry) well informed, by the GPgBvernancecan help at aiding Gram Sabhas to
take Dbetter informed decisions -governance can help imissemination of internal
processes of Gram Panchayats: (agendasylutions, voting record)proceedings of Gram

v
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Sabhas and action taken, Progress repddissemination of data (family surveys, property
lists, BPL lists, pensions, censuses), Services data: (education, health, water and
sanitation)Natural Resourcesnd biodiversity dataDatabases on Panchayat members and
staffing details, Availability of government and private infrastructure and village habitat
plannindt is important to position IT as decision making support system for Panchayats It
was also proje@d as important tool for transparency, disclosure of

There is much to do and much to learn

Cynics are fond of poofpoohing decentralisation in India on the ground that all that is
decentralised is corruption, and therefore, one needs to analyse why auesidespread
negative impression aboWRRIs has taken root. Much ofista matter of selective memory

and autosuggestiong ignore the good stories and highlight the bad. However, the
functioning of Panchayats is quite distinct from that of higher leegkegnments. First, being
closer to the people, a lot more corruption gets exposed to public view and compared to
corruption at higher levels. Second, while grass root level institutions have distinct
advantages in localising government, they also faceiprate political and social pressures
that make traditional virtues of public administration such as impartiality, neutrality and
anonymity difficult to realise locally. Third, regardless of whether PRIs are elected on a party
basis or otherwise, they areofitical institutions. Elected members have constituencies both

in the geographical and soemwlitical sense. One cannot avoid legitimate aspirations to
ydzNBES O2yaidAridzsSyOrsSa Ay G(G2RIFeQa O2yGSEG 27
accept hat there is bound to be a tendency to favour a region, a group of people or even
individuals in developmental decisignaking. Fourth, unlike legislators, PRI elected
representatives are vested with executive authority and are empowered to take decisions
having financial implications and authorise expenditure from public funds, decide levels of
taxation, exercise power of collecting taxes and regulatory powers which are of a quasi
judicial character.

Two things need to be done to make Panchayats mootugive and effective as local
governments. First inclusiveness has meaning only if Panchayats are given responsibilities in
the letter and spirit of the constitutionUnfortunately,Panchayati Raj is often a charade in
several States and political rhetorhides their marginalization. Both the centre and the
States need to bring in real devolution, which can be differentiated from the charade that
Panchayati Raj has often become, as follows:

Real Devolution: Not-so-real devolution:

Clear role assignment, Somebody else (above or below) responsi
for Panchayat performance

Power to spend money

Power to tax Limited power to collect resources

Discretion in spending money, Scheme bound expenditure

Power to hire fire and control staff, Staff owned and ssigned by higher levg
governments,

Direct Accountability. Somebody else (above or below) acting

the Panchayats
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Second, Decision making processes in Panchayats need to be better defined, to diminish the
possibility of elite capture, proxy partpation, single point decision making and corruption.
The formula for improving PRI functioning would follow a ffmld path; simplify, inform,
review and hold accountable for ngeerformance or mahdministration. Some key steps in
thisregard are as ftdws:

(@  Well functioning Gram Sabhas are essential.

(b)  Just as in the case of most government officasthick veil of secrecy hides
inefficiencies, arbitrariness, corruption and nepotism from public gaze in PRIs too. An
example of the secrecy thaurrounds executive action in PRIs is seen in the selection of
beneficiaries for various schemes. The logical transparent sequence ought to be the laying
down of the selection criteria, publicising them, calling for applications through the Gram
Sabha, proessing them with reference to the criteria, making selections and ending with
publicly explaining the rationale of the selection made. When there is a great deal of
arbitrariness in decision making at the local level, records will not show how the chage
arrived at or whether various options and possibilities were analysed and on which criteria
the final decision was made. Fairness at the cutting edge will need to be seen and
corroborated by full disclosure, whatever may be the inconvenience and wesltved for

the administration. Therefore, systems that ensure easy access for the citizen to information
must be put into place. If the right to information is to have any meaning, information will
have to be systematised and packaged in a manner thaesaense to those who seek it.

(c) We need to sytematise the process of recording decisions, to ensure the democratic
functioning of Panchayat§here are seven linked aspects of ensuring that PRIs work more
democratically as described below:

0] Theemphasis on consensus in decision making should be approached with caution,
While true consensus is appreciable, an unnecessary emphasis on consensus could stunt the
growth of democracy. Consensus undermines democracy in two ways. First, in a consensus,
the strongest voices prevail automatically. Thus it is easier for a situation of elite capture to
prevail if business rules of representative bodies expressly prefer consensus in decision
making. Reservations in favour of women and the socially disadvanthgadt make much

sense in a consensus situation because one can just as easily silence the poor. The second
disadvantage of a consensus situation is that elected representatives can hide behind a
consensus decision to avoid responsibility and accountyaliti their voters. Therefore

votes have always to be recorded. This is an important aspect of democratic PRI functioning.
If there is a consensus or unanimity, even this should be recorded. The record of voting by
individual members in PRI meetings codddcome the most important mechanism of
opening up the proceedings to the public, particularly if there is express provision in the law
for disclosing the voting pattern to the public. Mandatory public display of resolutions of the
pris along with the recat of members voting for or against them will enable the public to
know what their members are doing for them. They will know how their member has
articulated their concerns in meetings. More than anything else, this alone will be an
effective Mechanism Adownward accountability
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(i) Procedures for conduct of meetings will have to be laid may be necessary, in order to
ensure that those who do not feel up articulating their concerns in an open meeting can
still make their presence felt in decisiomaking.

(iif) A strict quorum requirement will diminish the scope of marginalization in decision
making.

(iv) Ensure that the body is collectively responsible for its actions. The requirement of
collective responsibility is another method of increasing actability of the body to the
people. Once a member knows that his position is also in jeopardy as he is also vicariously
responsible for wrong acts of his colleagmembers in the body, there is a greater price to

be paid for being a passive spectator ttee proceedings. Members will be induced to
participate meaningfully and there will be peer pressure on each other not to take wrong
decisions.

(v) Make decision making committee based. Most Panchayat legislations provide for
Standing Committees in Panglas, but these provisions are neglected and hardly
operatonalised. Committee based decision making diminishes the scope for elie capture and
allows for the articulation of all voices.

(vi) Put in place mechanisms to open up the process of decisiaking is opened up to
public gaze. Ordinarily, meetings shall be open to the public. There must be full disclosure of
facts in meetings, so that reasoned decisions can be taken. One method of doing this is to
ensure a prior circulation of the agenda for a magtand if necessary, allow one meeting to
intervene before a decision is made. Thus a resolution can be introduced in a particular
meeting and discussed, but voting could be held in the next meeting of the body.

(vi) Intervals between the rotation of mervations for women and SC and ST
representatives need to be extended. If reservations are rotated after every 5 year term, it
leaves very little incentive for the member elected on a reserved seat to perform, because
he or she knows that next time arounthere will only be a remote chance of being elected
as she will not have the benefit of reservation in the same seat.

(d) Provide a right to recourse to an independent institutional mechanism that gives speedy
relief to the aggrieved effectively bolsteempowerment through PanchayatdVith greater
devolution and decentralisation there will be a need to investigate independently
complaints made by individuals, groups and even the Government relating to defective
administration by local bodies. An Omlamdan system could provide a convenient and
relatively lowcost mechanism to deal with complaints of raalministration.

Conclusion

Panchayati Rdp a silent revolution and most importantly, this system has included the
marginalized sections, in the gmess of governance and these groups have found a place in
Indian polity and a new broabased political leadership and wisdom is emerging. A large
number of women and other marginalized classes have come to power as a consequence of
reservation provided d them in Panchayats and it has rekindled the hopes of the local
citizenry.

10
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¢tKS /2yaltAddzirazylt &aLISOAFTAOFIGARZY 27 GKS N
RSOSt2LIYSYyd |yR a20Alf 2dzaiA0SQ YR WAYLX SY!
furtheNZ GKS ONARGAOIE NRES FaaiadaySR G2 GKS WwW3IN
building blocks for creating a more just, equitable and vibrant society. It is here, in imagining

the locality where lives are lived and everyday experiences are produtgdeproduced,

that the conceptions of state, civil society and market must intersect privileging the
democratic ideal of citizenship.

We can conclude that the present pattern of growth has the potential of widening the
inequality. Such unequal opportuty structure weakens the positive role of growth in
reducing poverty and making growth inclusive. Ifstinequality increases furthgesocial
displacement will result and it will be a major obstruction to higher growth . To achieve
inclusive growth, itg crucial that the poor are integrated with the dynamic sectors of
growth. We cannot overlook the fact that being closest to the people, the Panchayats and
their elected representatives have the feel of the pulse, the sufferings of the people and
local canditions. The effectiveness of providing services through local bodies cannot be
overemphasized as they know their real requirements, and are familiar with every nook and
corner of the village and, above all, they are answerable to the peoplée Pandiyati Raj
institutions are eminently suited for service delivery as they can ensure equity and / or
equitability in the provision of services (in view of their nearness to the people),
inclusiveness (in view of the assured representation available se@ibns of the society in

the Panchayati Raj Institutions), accessibility, transparency, local participation,
accountability and sustainability of services.

The involvement of Panchayats ensures greater transparency in working and fund utilization
than in execution carried out by central or state agency, many a times. Panchayats should
be given powers to decide on technology, cost, location, infrastructure and beneficiary
selection; and since they have a role in rural housing, primary health care, water
sanitation in many states, should be given these functions by the coordinating authority.
Adequate resources should be provided to PRIs to build up their capacities and
Sensitization and training of PRI members on related areas will have to be mwrant
capacity for the same should be institutionalized in the existing institutional framework in
the states.

In a mature and responsible administrative system where power is in the hands of the
people and their democratically elected local governmantitutions, relief operations,
day-to-day running of civic services, providing medical assistance, etc. could best be done by
the local government. Gram Sabhas can play a very meaningful role in selecting the
beneficiaries, prioritizing the beneficiariés ensure gender and equity concerns and also in
deciding the appropriate rehabilitation or reconstruction programme that is needed for the
communities.

Moving from a model of central provision to that of decentralization to local governments
introduces a new relationship between national and local policy makers, while altering
several existing relationships such as that between the citizens, elected politicians and the
local bureaucracy. Such inclusive governance, besides ensuring political empowermen
through enabling people to control their own destiny, would also yield significant inclusive

11
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growths.. Social empowerment through inclusive governance would help safeguard social,
ethnic and cultural values of people, which in turn would lead to bujldiust of their
governments in tribatommunities. Active participation of people in the political processes
and in grassroots planning will bring about the desired transformation of the region by
establishing peace and setting in motion the wheels ofgpess towards prosperityWVhen
grassroots planning processes strikes deep roots, economic empowerment is both strong
and sustainable.
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Wt NR E& o Bmp&wired Politicians: Democratic
Decentralization & Panchayati Raj Institutions (PRIs) in Rurdidn

Tanusree Chakrabort§ Ishita Mukhopadhyay
22YSyQa {GdzRASA wSaSI| NOK KolKatg G NE> | yASSNH

Abstract
22YSYy AY LYRAIF O2yaidAddziS Fro2dzi FTAFGE LISNDOS
have been treated discriminatory because tbE gender bias of the prevalent patriotic
values of Indian society. The dominant patriarchy has denied women equality of status and
opportunities in socieeconomic and political sphere®uring the last fifty years, several
attempts have been made to bignabout effective decentralization, both political and
economic, with limited succes€bjectives of this paper are to explore thextentto which
PRIshave contributedtowards change in the positio and status of women in India and
whether they have been actually empowered or do they live in the same statt o
subordination and deprivation as earliefhe study was conducted on the basis of case
studies related to women in Panchayat in different states of Intree study revealed that
mere presence of wome is not necessary synonymous with their participation, there is a
difference betweenformal power andeffective power. The point that is raised for some
cases is analytically posing the dichotomy between seat reservation as an instrument of
development ftNJ ISYRSNJ Sljdzt t AG& | yR forghal Bof& zand S Y LI2 4 ¢
effective power to achieve this goal. The coexistence of obstacles and possibilities for
elected women tends to pich5 GKS Sf SOGSR 62YSy oBAasiKSNJ |
empowered politicians.

Keywords: Grassroots Democracy, Gender, Local Governance, Elected women, Effective
power, Proxy women, Panchayati Raj Insfit@ y > 2 2 YSy Qa 9YLR6SNNSYy (s

[This paper was presented at th&National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

[Authora Qote

¢CKA& NBaSINOK LI LSNI Ada LINBLINBR FNRBY (GKS 2dzid2yY
t 2@0SNI& wSRdzOGA2Y |yR t2fAGAOFT 9pmei? BaBrivdntpy & 2 F
in Higher Education. This project was a partnership between University of Calcutta (lead Institute),
Active Learning Centre, University of Glasgow, and Institute of Democracy, South Africa. We would

like to express our deep gratitudettme research assistants who helped in the survey.]

Introduction

Patriarchy as the dominant social form circumscribing all other social stratifications is
witnessed in India also along with rest of the world. Studies on Indian women in politics, in
aggregée, indicate that women in Indian society have been fallen vulnerable to
fundamental social, economic and political rights. The social hierarchies and inequalities
that exist in Indian society had deterred the women for centuries to play an active role in
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the field of power including participation in political institutions. The dominant patriarchy

has denied women equality of status and opportunities in segonomic as well as political

spheres. There are differences amongst women in terms of class, steties, space (rural

dzNb 'y RAGARSO SiGO0O® wdzNI € LYRAILY 22YSy KI @
RSOSt2LIYSyd NIYGKSNI dKIy GKS a{dwaSOoté¢ 2F RS
development would be more effective with active share of men andneo in all its

activities, in terms of government policies and programmes that we have undertaken we
KIS aKAFISR GKS F20dza FTNRBY (KS O2yOSLIi 27F ¢
in the social and political sphere consequently to lead towards #gffQa SYLJ2 6 SN S\
But, the presence of women is not necessary synonymous with their participation, there is a
difference betweenformal power andeffective power. The point that is raised for some

cases is analytically posing the dichotomy between seatrvagion as an instrument of
RSOSt2LIYSyd F2NJ ISYRSNJI Sljdzl £ A Gotmallpov® anl2 YSy Q3
effective power to achieve this goal. The coexistence of obstacles and possibilities for
elected women tends to picture the elected women either @l JNR E& 62 Y Sy ¢ 2
empowered politicians. The basic objectives of this paper are to explore, to what extent

these new arrangements have contributed change in the position and status of women in

India. Have they been actually empowered or do they live he same state of
subordination and deprivation? The study was conducted on the basis of case studies
related to women in Panchayat in different states of India.

This paper is organized as follows: section | delineates the Panchayati Raj Systemsan India:
gre (26 NRa RSY2ONIGAO RSOSYGNItATFdGAZ2Y YR
St SOGSR 62YSy SAGKSNI a aLINRPE& 62YSyé 2N | &
participation in Panchayati Raj Systems in India through case studies colleotad f

different states of IndiaWomen's experience of PRI has transformed many of them. The
elements of this transformation include empowerment, sadinfidence, political awareness

and affirmation of identity. Section presents the conclusion of the pap

t I yOKF&lFaA wlkea {eadSY Ay LYRALFLY | 2}F& ¢26l N
Empowerment

W5 SOSYGNI EtATFGA2YQ YSIya RS@2tdziazy 2F OSy N
AaSNUSR® l dzi K2NRAG& RS@2( ituSoas, and it isi derhaeratitINE O S 3
RSOSYGUNYt AT GA2YyDd ¢KS GSIY KSFRSR o060@é& . Ifglyi

RSOSYUNItATIFGAZ2YQd | OO2NRAYy3 G2 GKA& O2YYAl
resources for planning and execution of the deved®dd Sy &4 LINRPINF YYS G2
institutions. As per the recommendations of the committee it was aimed to secure the
maximum participation of the rural people in their own development programmes.

The committee made several recommendations for better commyurdevelopment
through community participation on democratic lines. But they were interested in making
improvement of the housé&eeping functions of the women. They seem to have taken a
conservative attitude to women. Women as participants in the decisiaking process did
not draw adequate attention of the committee.

The Committee on Panchayati Raj Institutionkheaded by Ashok Mehta (1978) laid stress on
GKS ySSR F2NJ NBO23yAl Ay3 | yR a-indkByplodeksss/ Ay 3 ¢
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of PanchayatsThe Ashok Mehta Committeeknowledged the need for associating women
with the processes of decisiemaking, but could not give a clear directton

During the last fifty years, several attempts have been made to bring about effective
decentralizationpoth political and economic, with limited success. However, the year 1992
marks a new era in the federal democratic set up of the couftihe idea that produced the

73rd Amendment was not a response to pressure from the grassroots, but an increasing
recoqnition that the institutional initiatives of the preceding decade had not delivered, that
the extent of rural poverty was still much too large and thus the existing structure of
government needed to be reformed. It is interesting to note that this idedweagbfrom the
Centre and the state governments. It was a political drive to see Panchayati Raj Institutions
(PRIs) as a solution to the governmental crises that India was experiencing. The
Constitutional (73rd Amendment) Act, passed in 1992 by, came ante fon April 24, 1993.

It was meant to provide constitutional sanction to establish "democracy at the grassroots
level as it is at the state level or national level". A million women have been elected at the
village, block and district levels, followindnet landmark 73rd Amendment to the
Constitution of India (1992), reserving 33 percent of the seaBaimchayati Ranstitutions

for women. The process of decentralization has provided representation of women in the
political decisiormaking process. The3m Amendments to the Constitution of India
provide the legal basis for direct democracy at the ldeaél in rural areas. The
amendments stress the need to bring people belonging to marginalized groups into the
political process by reserving seats formen and for people belonging to the Scheduled
Castes (SC) and Scheduled Tribes (ST). It is envisaged that by mandating not less-than one
third of the seats for women in local government bodies, the governance process at the
local government level will reftt the voices of women and the concerns and issues that
confront them.

There was a lot of opposition and criticism on this 33% reservation to the women at PRI
level. Critics argued that women are not experienced enough in politics and they will be only
RdzyyYe LREAGAOFE fSIFIRSNEédD {2YS LIS2L)X S I NHdJzS
categories of reservation which is discriminatory in democracy. Despite lot of resistance
against this policy change the amendment offered an opportunity to put woatehe helm

of affairs in the PRIs. It is highly desirable to explore, to what extent these new
arrangements have contributed change in the position and status of women in India. Have
they been actually empowered or do they live in the same state of libation and
deprivation?

9f SOGSR 62YSy SAi i wSaNEnpéwerddl@dliBciars asgaesiflt Bidheir
participation in Panchayati Raj Systems in India through case studies colle@teoh
different states of India

Women's experience of PRI hdasansformed many of them. The elements of this
transformation include empowerment, setbnfidence, political awareness and affirmation

of identity.

Empowering womenPanchayati Raj System gave the rural women the ability to coerce and

influence the acthins and thoughts of powerless (Power Ov&@mocratization involves the
creation of new knowledge and values, in effect a paradigm shift that brings about the
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meaningful empowerment of groups relegated to sufboate positions. The following
dialogues dravn from an extensive case studpalysis reveals the ground realities.

RespondeniNo. 1Panchayat Pradhan of Norfid Parganas, West Bengal said:

G5dzNAYy3 2yS |1 2dzaSK2f R adz2NBSe F2NJ .t[ o.

teachers were appointed to dodhob. But it was later found out by that me
that the school teachers unofficially appointed local boys who even came to
my house to do the BPL survey! And most surprisingly, boy went to just one
house where he collected information for rest of the vilsageone go. | had
reprimanded the school teacher who did this, but from next time | involved
Anganwari workers who did the survey sincerely and the corrections were
YI RS¢ o

Seltconfidence gained through belonging to local organisations seems criticlabling
women to step out of unequal relationships. This sense of freedom is even more profound
when the group to which women belong is the PRI. This freedom is carried into the very
activity of politics by these women. There is a visible differencenaesof excitement, in

the women of rural India (power within).

RespondeniNo. 2 from Rampurhat Panchayat sayitlistrict of West Bengal said:
G¢eK2asS gK2 Oly tAS KIFI@S 320 Ayid2 GKS
estimate is manipulated and has a lot discrepancies. The deserving people
are left out and due to wrong measurement undeserving people are
AYUiNRRdAdZOSR®E

Women have gained a sense of empowerment by asserting control over resources, officials
and, most of all, by challenging men.

RespondentNo. 3 Sarpanch of Ramlapally Gram Panchayat in the district of Karunagar,
Andhra Pradesbkaid:
G2 KSYS@SN) GKSNE A& lyed LINRBoftSY Ay GKS
more responsive to the community, we look after, we pay attention, and we
aretruthfula/ R 42 GKS LIS2LX S 0O02YS (2 dzadé

She has launched programs for adult education, digging wells for drinking water and
repairing school buildings. She said:
aL Y y20i KAIKfe SRdzOFGSRI odzi L (y29
is necessary buttahe same times seldetermination and grit, which a woman has
Ay LI SOK2NY LXFeAy3a | aA3IYyAFAOLYG NRES

RespondentNo. 4, Anchal Samity Member (ASM) of Mirbuk village, East Siatacti
Arunachal Pradesh said:
G2 S | N& besdus Ghe people expect us to do something good for
a20AS08 e
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The women Panchayat leaders are actively taking part to uplift the common people at the
grassroots level. They are at different levels of awareness. Local people of each area comes
to knowabout different types of schemes are sanctioned through different sources.

RespondeniNo. 5, gram Panchayatadhan, Puri Sadar, Orissa, said:
G22YSy NBLINBaSyalradaAodSa OFy YIFE1S Sy2N)¥2dz
generation in the society. She carkeainitiative in giving training to rural
women for their economic upliftment. | arrange different training
LINEANI YYS& F2N GKSY®E

She also mentioned:
GLY Y& DNIY tFyOKFeFrds LINBGAzdzate y2 62Y
Panchayat Pradhan for any help, tboow local women felt at ease and
started coming frequently to me for help whether it be domestic violence or
FYy@iKAY3Id wdzNIF £ 62YSYy FSSt FNBS (2 | LILINRI

The community psychology literature views empowerment in part as the building ef self
knowledge ad sefSa i SSY 2F (KS AYRAGARdzZ f G2 NBRdAzOS
FSStAy3da 2F a2fARFNARGE yR fS3IAGAYFOEQ o! &l
Y X GKS NBOALINROFf AyTFtdzsSyoSa IyR O2¢t¥f dzSy O
0KS SYz2dA2ylt O023yAGAGBS YR O0SKF@A2dzNI | &L
changes in meaning which revolves around beliefs, values and behaviours; competence or
seltefficacy, that is the belief of being able to carry out particular $ask roles; self
determination or the choices individuals have in initiating or regulating their actions;

impact or the degree to which one influences the outcomes of others and how people
understand and relate to their social environment and the roleafectives in community

life (Speer, 2000; Spreitzer, de Jares#. 1999).

Understanding politics: The incorporation of women into Panchayati Raj (ldeaél
governance) institutions in India, following the statutory reservation of 33 percent okthes
electoral positions for women, has been hailed as a significant step. Panchayati Raj
Institution has given many women a greater understanding of the working of politics. PRI
has helped to change local government beyond simply increasing the numerisahpeesof
women.

RespondentNo. 6, Zilla Parishad Member of Sillyan BlockEast Sang district, Arunachal

Pradesh boldly pointed out that
G22YSy FINB faz2 KdzYly o0SAy3s a2 GKSe& KI @
with the changing time and space the rgamal gap between men and
women has disappeared. Women have equal right and opportunities to
participate in politics in compare with men. And interestingly, they are
LINE@AY3A G2 06S o0Said d SOSNE FASEReO®

RespondeniNo. 7, an ASM dPasighat block commented
622YSy &aK2dZ RZKHYRSI Ag2YSYQ¥FIgAyI &aK2dA R
under Kebang. All the women of Arunachal Pradesh should be together to
RAaOdzaa F2NJ SNIRAOFGAZ2Y 2F LROSNIeéd
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RespondeniNo. 8, ASM of RaMillage, Arunachal Pradesh said:
G { 2 Y Ple cid&Rjocks on us telling that, our country is under Petikut (inner
skirt) government. From grassroots to high level, women are ruling. In a
L2aAldA@®S aSyaSsz GKAa YSlya ¢2YSy LiXle I ¢

RespondeniNo. 9, Gram Panchay®&radhan, Méboobnagar, Andhra Pradesh said:
GwSaSNBI GA2y 2F aSlda F2NJ { OKSRdz SR /| &
deprived groups have a better chance of being elected members. Earlier, only
persons with money, higher class and of the upper castds be elected to
Fye LRaAGAZ2Y 2F AYLRNIFyOS®dé

Due to their political attachment their interactional position in the society has been
elevated and they tend to involve themselves in community work, which has once
O2yaARSNBR YSyQa otk Sddon detisioR makikgSodth iksidedahd
outside the householdAfter Constitutional reservation of seats at PRI, special constitutional
rights are made for women to participate in politics.

Affirming Identity: 2 2 YSY Q& Ay @2t @S YS yhém dffiyin theividentiylag K St L
women and shared experiences.

Respondent N. 10, Gram Panchayat Pradhan, Kalchini, Jalpaiguri District of West Bengal
said
GaSy Ay 2dz2NJ a20AS0Ge& O2yaARSNI ¢g2YSy G2
responsibilities only, we want to pre that we too can be independently able
to take decisions, we too can walk along with them and bring change in this
O2dzy i NB ¢

Respondent N. 11, Panchayat Pradhan for 15 years, Madhya Pradesh, said,
G5Aa0NAOG al 3AAGNI 0SS OlowSindayavith@kanh & Ye t |y
prior information and demanded to know my working progress so far and
how | am managing the GP. | said that today is a holiday, even your own
ASONBOFNE g2y QG O02YS (2 62N)] G2RIF@3X FyR i
orders? | am a Prdhn of this Panchayat. Please go back to your office and
adzyYz2y YS 2y | g2NJAy3 RI & d¢

This shows her confidence, inner strength and-selfognition comes from her capability to
work and increased individual consciousness which changed her ability msfdren
aspiration into action.

Changing Priorities

The PRI Act has provisions, which enforce community participation, especially of the
women, poor and the marginalized sections of the region. Some of the ways in which
women, through PRI, is changing govance are evident in the issues they choose to tackle;
water, alcohol abuse, education, health and domestic violence, economic activity.

RespondeniNo. 12, Gram Panchayat Pradhan, Karim Nagar, Andhra Pradesh
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Gt NSOA2dzaf & (0 Ktke Pdachayiatl offidéfivas Nd@ for dihRing

and gambling, which is turned into a training centre for Self Help Groups
members. Now even, exhibitions are carried out to sell their products. More
g2YSYy &adFNILHSR O2YAyYy3a G2 tIyOKFe&l odé

Most of the Women Panchay member admitted that no matter from which party do the
leaders represent, rather they should have alliance with people. They also focus their
discussion regarding development schemes implemented in the locality. Panchayat leaders
discuss on mode of digbution the facilities to beneficiaries among the different blocks and
segments of the area.

RespondeniNo. 13, Panchayat Pradhan of South 24 Parganas, west Bengal said,
GwS3dzZ F NJ YSSGAY3T 2F Y2UKSNB FyR KSIHfGK ¢
about heath related matters, thus awareness regarding health had been
AYONBI aSRdE

RespondentNo. 14, Pradhan of GP Kalchini in the Jalpaiguri District of West Bengal
mentioned
G5dzNAYy3 Y& GSydz2NB &aLISOAlLE FILOAtAGASA 6851
marriage and als helped families to rehabilitate after head of the family dies

A x4 oA X

But apart from that there were some women who admitted that they communicate with
people through their husbands or any other male member of the family. The reason behind
that were the domestic workload and the traditional norms and values of the society.

RespondeniNo. 15, Zilla Parishad Member, BirtshiZilla, West Bengal, explained
L OFyy20G 0O02YYdzyAOI S RANBOGf& G2 (GKS LIS?
woman | cannot m¢up with the common people who are mostly men. But
our husband can do this. People tell their problems to him. He conveys it to
YSode

The above statement shows a clear picture of the traditional norms of the society. For these
women it is very normal thatheir husbands or other male family members of the family
LISNF2NY (GKSAN) Rdzied . dzi Al R2Sa y20 &dzLJLJ2 NI
be seen from the statement that the women representatives go to talk with the people but

they only talk tothe women because tradition hinder them to talk to men. There is also
evidence that the burden of domestic works also restrain them to communicate with the
people.

RespondentNo. 16, ASM of Yupia circle, Papum Paredistrict, Arunachal Pradesh,
comments:
Gt dzof AO 3IAAGS 2048 2F GSyairzy 6KSYySOSN az
area, even if the contract is of low budget many people apply for that contact
g2N]l ® ' YR AdG A& AYLRAaaArAoftS G2 alyOdAzy SiI
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Women leaders also face problems withirmidy and at social levels. At their home, the
women are loaded with domestic work, so they have very tight schedule to fulfill their
responsibilities as both a family holder and public leaders. Society also gives equal pressure
to the leaders. In a broadesense, there are two types of obstacles face by women leaders,
family obstacles and society obstacles or both. Again this statement shows that these
women are not proxy but they accept the help because they really do not get time for going
out and talk tothe people. There is also a suggestion that if there is more open society and
the domestic works will be shared between the members of the family these women can
also attain good communication skill. Some other women also informed that as there are
costsk YR 20 KSNJ O02aid 2F NBFTNBaKYSydazr (GKS& OF yWwi
economic condition does not allow them to do so.

As respondenNo. 17, Panchayat Samity Member, Anallitradesh explained the problem:
G¢KS YSSGAy3a kdnim@Somd that | Ednmal gb dylfodt. ARd |
FY y20 Ay adzOK O2yRAGAZ2Y (G2 &ALISYR Y2ySe 2

Thus the study supports the conclusion of Buch’s (1999) work that the causes for failure to
attend meetings are generally related to domestic workldahe inconvenience of distance.

It also indicates the deep impact of economic condition of persons on their work.
Furthermore it was obvious to know that if they do not attend meetings then who manage
their panchayatrelated work. When asked about most them stated that their husbands
manage the work. Here this can be seen as an extension of the previous category where
male members of the family help these women to perform the duties. However this is only
one dimension of participation in meetings.

RespondentNo. 18, Khairabad, Sitapulistrict, Uttar Pradesh stated:
GL KIFI@S a2 Ylye ljdzSadAaz2ya Ay Y& YAYR YR
the male members in the meeting do not give chance to speak. Attitude of the
male members towards our opinionviery derogatory. It discourages women
G2 NIA&S lye AadadzsSoe

Another reason that deters women to raise any issues is lack of education.

Respondent no. 19, district of Karunagar, Andhra Pradesh said,
aL Y y2i SRdzOI 4§ SR Sy 2 dzaKl narrBally@l&raf I Ay Yeé L
aLISF]1 Ay YSSUAy3ao L FSSt ySNPW2dza G2 &LISIH

Conclusions

Many obstacles to the realization of PRI's transformative potential remain. Skepticism about
decentralization persists in many quarters. There continues to be a resistanceally r
devolving power and funds from centres of (male) power to the periphery. Women still face
considerable handicaps to their involvement in politics; for example, inadequate education,
the burden of reproductive and productive roles, a lack of -eetfidence and the
opposition of entrenched cultural and religious views.

A number of factors limit the active engagement of women ia plolitical sphere. In spite of

all these the 78 Amendment has created an opportunity and has been the prime mover in
the process of empowerment for large number of rural women to take part in the public
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institutions. Democracy has become more participatory in the process of implementing it. In
many places, women have been functioning well and have engendered the develbpmen
process, although in a limited sense.. The myth of being a proxy woman gets disproved,
according to my study. Despite the constraints, they are playing an extremely important
role, which needs to be recognized. Even now half of the women are illiteradettzeir
economic contributions don't get acknowledged. But a good beginning has been made to
achieve the longneglected gender justice.

Endnotes

! Report of the Committee on Panchayati Raj Institutions, Department of Rural
development, Government of Ia, pp. 301(New Delhi, 1978).

% The traditional polity of Adi tribe of Arunachal Pradesh.
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Gender and_anguage: A Study of Social Movements in India

Kshipra Sharma
Centre for Political Studies, Jawaharlal Nehru University, New Delhi

Abstract
Gender is a broad spectrum that permeates evergeas of human lives. Language and
forms of knowledge is one such domain that facilitates meman hierarchies.
Interestingly, the pervasive character of gender biases thrives within social relations through
literature and interaction, and vice vexrsL sin@ coincidence that the most powerful spaces
at every joint have been occupied by men. Dominant forms of literatures are not only
authored by men but also express a makntred perspective in its outright neglect of the
g2YSYQa LRAYyG 2 Taltethati@esvisions & Sofial mavemeds, there is a
possibility of dominant gendered spaces. The literatures produced by them, the words
chosen to communicate their ideas and disseminate agendas are often said to be gendered.
In fact, feminists accuse Kic Y2 @SYSy ta 2F YINBAYlI{fAAAYy3d 62V
mention of even their names in the literatures produced. My concern here is to make a
survey of the gender and language theoretical discourses and use it as an entry point for the
study of sociamovements in an increasingly globalising world including India.

Keywords Language, Gender, Social Movemetslia

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexdew Delhi on 3 August 2014]

Introduction

There are diverse theories on the origin and nature of language. Right from Charles Darwin

to Noam Chomsky, people have drawn epic tools to define the remarkable evolution of
a2YSOUKAY3 a RAQBNEHSQBHYR2BSS0L) B2 ¥WPBRI YR | 3
versa, is a matter of great curiosity among scholars from diverse backgrounds. Feminist
scholars particularly drew attention to unexplored spaces linking language to gender
identities. Robin Lakoff rightlg I @ a (KI G GKSasS az2Nlia 2F AyilS
F32yAaAiy3ds O2YLX SEXT RAGSNARS yR dz GAYIFGSt& A
p.199).{ dzOK Sy 3l 3SYSy (i a hodzivhat akd¥tKLHOgeydBrSseides) I Yy R Y
from various angles.

For research convenience, thpaperis divded into two major parts: the firstleals with
language and geler ¢ theoretical backgrounds while theecond deals with the case of
social movements in India.

Language and Gender: Theoretical Background

Bakuh y NAIKGfe& areéea WIGKSNB FITNB y2 ySdziNlft g2I
symbolises face as well as place value (Ahem, 2001, p.111). Debates around gender and
fly3dzZaZ 3S A& oNRBIFIRf& RAGARSR Ayid2 Gg2line2f Sa
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ISYSNRO¢ GSNXa FINB y20 oAllaSRX GKSe& | NB 2dzai
is believed that masculine generics facilitate invisibility of women (Weatherall, 2002, p.1).
Though engagement between language and gender is a step foiwandderstanding the
roots of gender and challenging patriarchy but these enquiries also deepen concerns over
gender based assumptions of heterosexuality and overall essentialism. To this, the gender

theorists say their intentions are to highlight the miacy of social construction over the
physical (Bergvall, 1999, p. 276).

Noteworthy, language helps us to understand the broader social landscape. It is a tool for
individual and community communication of emotions, beliefs, conventions, and culture.

h y Shel@fs are influenced by and reflected in language and knowledge system. Gender is

one such stream that manifests in language. Language plays an important role in
determining as well as reflecting the so@oltural patterns. By identifying how women are

seen in different cultural settings, women can understand their social birth and makeup.
W20AY [F12FF NRARIKGEE areasz a2dzNJ fFy3dz 3S dzi
O[T 12FFE MpTOoX npo® LYy KAa FlLY2&EisI RhAQTFS @&
that women have a different style of speaking and their way of expression communicates

and produces at the same time their subordinate social position (Ekcert and Ginet, 2003 p.

1). Clearly, language can be used as a tool of oppressiohNlZndl K i f @ | NBAdzSRXI d&A
LI NI 2F fSENYyAy3a G2 06S | g2YlFLyé OLOAMROID® ¢ KA
Second Sex YR KSNJ FlY2dza ¢2NRa W2yS Aa y20 02NJ
Language, thus, is one of the agencies for the creatfaamyth/image of a woman.

Subordination, marginalisation of women is not a new trend. It is withessed at every major
AA0S 2F LIROSNI gKSGKSNI AGQa az20Aalftx SO02y2YAO
system is one such terrain that happens teastablish masculine version as the dominant,

universal truth. The earliest concerns about gender and language can be traced to linguistics

and feminist theory and political practice. Gender has been invoked as an explanation for

use of certain words, gramar, tones, pronunciation. According to Ann Weatherall,

g NBySaa |o2dzi GKS SljdztAz2ya o0SGsSSy I y3adz
in nineteenthOSy G dzZN®  LJdzof AOF GA2ya 2F GKS g2YSyQa
(Weatherall, p.11).

Victoria Bergvall was another scholar who summarised the overall discourse on language
FYR 3ISYRSNI AyG2 GKNBS YI 22 NJ ai NBdeficidniwvhen & KI (4
O2YLJI NBR (2 YSYQAaAT Al dodifidRdedvd ywanten; fordthatNdlS £ S O
ariees fromdifferenceAy G KS &20AFt AT FdA2y LI GGSNya 27
Eckert Ginet too gave a comprehensive analysis similar to the above. According to Penelope
Eckert and Sally McConnéinet, over the years the debates and research ondiugly of

language and gender were bifurcated into two different paradigmshich came to be

called as thedifferenceand dominanceapproach. Thalifferenceapproach proposed that

women and men speak differently because of fundamental differences in tékation to

language, perhaps due to different socialization and experiences early on. Analysts
associated with thedominance framework generally argued that differences between
$2YSyQa IyR YSyQa &aLISSOK INxAaS oSOFd&idnS 2F Y
order to keep women subordinated to men.
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{OK2ft I N&B fA1S {I NI artfa KIFE@S FOldzatte |aid
language and locate its areas of operation. According to her, the sexist language is a blanket

that covers a wile variety of phenomenon ranging from generic pronouns, tosgeecific

words that are demeaning to women (Mills, 1992, 183). Howevre, may argue that the

user sometimes, may not even know that they are part of this exploitative structure. After

F £ KS &@JIJSF{1SNB RAR y2i4 YIS GKS fFy3adzZ 3S¢ 0609C¢C
0l O1TSR o0& OSNIIFIAY FFOFTRSYAO fAy3IdzAaidA O 3INERdzLJ
NEIIOK 2F (K2aS ¢6K2 dzaS AlGé OLOAR®U @ adNB & dzYL
gender discourses is an important factor in analysing roots of gender stereotypes. Such
factors according to scholars like Eckert and Ginet, if unchallenged lead to further

Gy G dzNI £ A ularlj ik agesof walnedJiiid®7). These differenttions clearly are

so internalised in and around us that it is often difficult to kecaatural from manipulated.

Moving on, Mills goes on to define the features of a gender free language wherein it does
not mark the distinction between women and men. Sjaes on to propose the methods of
dealing with sexist language by altering language use. Whether its personal or political sites,
one can intervene in the process of making new meanings and attitudes rather thag be
just a subject to it (Ibidl88).

Aninteresting entry point for the study of this relationship can be through power dynamics.
{IFNr aAfta Aa 2F (GKS @GAS¢s GKIG I LISNE2YQa N
YSA2GA1L GA2y® hLIIRAAY 3T 51 1S { LISobkn§ dtTadguagei | Yy R X
Fad WYlIYy YIFERSQ: 2yS OFly @AS¢ Al |a (GKS aeaisS)
0S OFNBTFdzZ Ay F@2ARAY3I | dadzYLlinzya 2F Wg2YS
Mills comes back to the fact that instead of looking atmem as passive victims of

LI G NRF NOKFE fFy3adz2 3Sa>x A0 Ad Y2NB aLINRBRdAzOUA €
part of negotiation and capable @ésistingoppressive social and discursive system (Mills,

p.10).

Survey of the above theories and débs highlights the fact that the relation between
language and gender is marked by endless intersections. Even research in these areas is
difficult than it looks, meaning analysing using a language that is embedded in the
patriarchal and phallocentric kndedge system is not neutral in full sense. Answer to the
gendered language is not to plan an overoptimistic strategy to work outside the accepted
structure but to mend the loopholes in knowledge through synthesis of the old and new.
There is need for great debates on possibilities between language and gender.

Situating Social Movements in India

Social movements or collective actions like any other public platform may have gendered
patterns worth examination. Feminist researches in the past have brougHight the
AYylFroAftAGe 2F adzOK F2N¥IFGA2ya (G2 LINRPOYARS Sl|dz
O2yUNROGdziIA2Yya F2N) 0KIFG YFGGSN® Ly 20KSNJ g2
SELISNASYyOSa gArarot Sz NBYRSNI K figfortiony frioanNIi I y G =
previous empirical research and theoretical assumptions that fail to recognise centrality of
ISYRSNE O6¢CtHef2NE MdbdddpZ redfesanoiorudial guedidhs withirJ2 NI |-y
collective actions as to how movement history itdBS & 62YSyQa fA@Sa
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f SFNyakdzyt SENya G2 0S02YS YIy 2Nl g2YFy Ay O:
space in the broad movement history.

Whether it is radical movement or religious movement, gender questions are often treated
as secondry. Position of women in their working groups and their proposed alternative
system are often unclear. No movement in India is immune from gender related
controversies. This section is a gender based study of such social movements using the lens
of languaye and knowledge system theories.

. SF2NB Sy3dF3Ay3 Ayid2 | ISYRSNBR adGddzRe 2F 4
understand what social movements mean? Social movements often are seen as both the
cause as well as the product of history. Tharéd y 2 ySI G0 RSTFAYAGAZ2Y 27
Although such formations may exhibit some common features, not all movements
ySOSaalNAte glyid (G2 0S OFfttSR I Waz2O0Alf Y20
2T WazoOAlf Y2OSYSYYaQy REFAYS2F A DKI MI QGIKSNAGZ
WO2f f SO0 ANRSY 1BRIQAIPY HS2YS &a0K2f I NA RSAONAROSR
detrimental to societal stability while others see it as a tool for societal improvement. They

are generally seen as phenema of the modern era and industrialised society, whether

located in the First world or not (Roth and Horan, second paragraph, p.1). Among all the
approaches, Marxist approach to social movements was far more detailed. Social movement
(revolution) in the ges of the Marxist was a vehicle of change, class consciousness, and
capture of power. According to Marx and Engels, capitalist mode of production is the root

cause of all social oppressions and collective class struggle against such oppression is the
onlyway out.

A country like India has witnessed a wide range of collective activities right from socio
religious movements to radical movements. Not surprising, question of gender in all such
formations remain marginalised. Whether it is their own histonyteir contemporary
agendas, tone of literature is often gendered or there is absence of even the women related
terms. The tactics the movement participants use in the form of slogans, attires, symbols,
signs are also worth examining.

Whether it is theTelangana Struggle (1940s), Bodhgaya struggle of the 1970s, or the
blFIEFtAGS Y208SYSyid 06 wmdositich rethaingd dbdbidinaied @Gee¥ Sy Q&
Shakti Sangathan, 1989, p.-28 and Louis, 2002, p. 1424)". These communist led, male
dominated movemets failed to recognise and fulfil aspirations of women participants

despite their tremendous contributions. In particular, Naxalite movement kept attracting
women into cadres, without a detailed agenda for their overall upliftment. At later stages,

some ofthese women were advised to go back to their homes when the movement lost
momentum. Clearly, maldominated movement failed to understand the deep implications

2T NIRAOIfAAY 2y ¢62YSyQa fA0SAa IyYyR ARSYGAGA
movemnent.

LF £221SR Ayidi2 GKS 106208 YSyliAz2ySR Y2@SYSy
(communist led) movements were least concerned with gender issues. Question like sex,

YENNRAIFISE OKAEftRNBY 6SNBE A3Jy2NBR hdlgter stadges, y I YS
even mainstream left parties like CPI (Mliberation (descendent of Naxalite movement)
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KFNRf& S@OSNI GFE 1SR 2F GUKS 62YSyQa AaadsSasz |y
of revolutionary marriages and children although once wice raised in their party
R20dzySydas (KSe& gSNB y20 AyOf dZRSR Ay U(GKSANI Y
issue that was given little attention. Their slogans, symbols were neither wamented

nor remotely gender concerned. Though they oftetkéal of rights but they failed to steer
FOGGSYydAz2y G2 WSljdzafQ NAIKGA F2NI YSY YR 62YS

Coming to other kinds of social movements like religious movements, promising alternate
systems are also not immune from above shortcomings. Although these movements a
generally based on innovative spiritual/religious ideas, many at times they forward orthodox
traditions in a new package. In their documents they represent women as the bearer of
sacrifice, manners, generosity, but symbol of sex lust. In India, redigimmvements like

Brahma Kumaris, Satya Sai Baba can be defined to this category. Although all such
movements call themselves as liberatory, it is surprising to see that their teachings hardly
SHSNI RSFAYS | FTNIYSE2N] T2N g 2of Delrdtaratuey LI2 6 S NI
is also not clear. In audideos of these movements, women are generally showed as
Y2RSadfte OftlIRXZ gAGK dzivz2ad FGdSydazy G2 OSt A
literature portrays modern, working women as bad andediied from their true nature

(Mahila Adhyatmik Sashaktikardh5). Even pictures in some of their text shows women

wearing a bindi, saree, with wedding chains around their neck in positive light while women

in western outfits are shown in poor light {db, 4). According to some scholars, such
instances are evidences of reinforcing stereotypes in the garb of spirituality.

Lastly, these movements whether radical or religious fail to reach out to their female
participants. In an attempt to satisfy cotieve goals, they sometimes subsume individual
identities. Even their language and knowledge system reflect least attention and concern for
gender equality.

Conclusion

No doubt, our idea of the world is inevitably mediated by language. It constructs and
deconstructs reality for individual through a combination of sounds and signs called
language. The problem arises when this reality is painted diffgrdor two sets of people

i.e. males and females. Language sometimes might be used as a gendered tst aga
women. However as mentioned earlier, language both reflects and influenced by gender
structures. Social movements are one such platform that is expected to materialise an
alternative system but sometimes subsumed by such gendered linguistic structimesay

opinion, in order to be called a liberatory formation, these movements must retrospect and

FAY G NBGAGAY3 FyR NBO23IyAaAyad g2YSyQa 02yl

Endnotes

!In the Telangana struggle, communist leaders failet®2 3y A 4SS 62YSy Qa 02y
terms of distribution of land, women were not counted as individuals. Bodhgaya movement

was a movement led by Chhatra Yuva Sangharsh Vahini (a youth organisation) against the

feudal order of Bodhgaya Math, (Bihar). Womemstituted large part of this movement,

whose main aim was to fight for equal rights of men and women.
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The hird Genderand Gender
Self-Identification in India: A Review
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Abstract
In ahistoric ruling on April 15, 2014, the apex court of India, in the case of NALSA v Uol,
Ob![{!Z uHunmn0v RSOftFINBR GKFG | A2NF aszx 9dzydzOKa:
ISYRSNE F2NJ GKS LizN1J32 &S 27F al T ShhdelthdRghtyod G KSA
decide their seHdentified gender. Interestingly, this ruling came in the wake of another
WF ydzl NB Hnamn Nz Ay3ds gKSNBAY |y20KSNI {/ 06SyC
by withdrawing the legal protection granted to theny lthe Delhi High Court in 2009he
judgment does give some brilliant and original jurisprudential interpretations of the
intentions of the framers of our Constitution with respect to sex stereotyping and gender
seltidentification while reaching their condions. This paper seeks to analyse the
Constitutional bases for recognition of the rights of this community to gender self
identification as well as make an attempt to highlight the importance of the aforesaid ruling
for Indian law making and social jugtiaims.

Keywords Hijras,Gender Seltldentification, Social ustice, Gender justice;Third Gender

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 sugdl14]

Introduction

In the recent past, there had been mounting controversy and general disagreement and
debate over the legal and societal position; and rights of gay and othergleinder groups

in India. Questions that have jostled for answers ideleoncerns over whether they are to

be dreaded and rejected as a force that threatens to corrupt our cultural beliefs whilst

within our midst or; that they are to be merely ignored and hidden away, being denied the

basic rights and privileges that otheitizens enjoy. On the other hand, there also exist
INRdzLJA 6K2 OK22a$8 G2 4SS |y SELNBaarzy 2F 2
St O02YS droter colorawithin the rainbow of human varigtyd 2 A f Ki®/a Y
Prakrit). Peculiar to Indiagspecially its Hindu majorityijjras, i.e. persons who are usually

PAGMBs [persons assigned gender male at birth] and rarely persons with intersex variations

but identify with the characteristics, roles and behaviours conventionally associated with

the feminine (Chapter 1, Expert Committee Report, January 2014); have been treated with
caution and mixed acceptance. The ancient Vedic literature and subsequent writings on
Hindu mythology and beliefs continually recognised the third gender and those of mixed
ISYRSN) ARSYGAGASE [ 2NR +A &Ky de@shwat formy | y | I
{KATKFYRAZ YR ! NBdzyl Q& | aadzYLiAz2zy 2F ., YAES
etc]h YR aadA3ySR aLISOATAO ISy witydprakiist Sz AFI2KNI f GYKS
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Tritiya Prakritit bl YRF SmMdphpp0d > Fa ¢St | & sHayiSNy3I2AMNR O
omen] of havinghijras visit Hindu households on occasions of celebrations like child birth,
marriage and festivals, consequent to thHeamayananarraion of Lord Rama having

conferred upon them the power to bless such occasionséathai (NALSA, 2014 at 113).

On the other hand, owing in major part to a skewed version of these religious beliefs, the

hijra and transgender community has also come to teared. Nobody wants to be
approached by one of therg dbe nudged with their elbows, stroked on the cheek, taunted,

cursed and flashetlé 6 5 dzil i = Honenwisbe®to InghiRthe ywéath of the curse of an
unappeasedijra. (Sindhe, 2012; Hartless and Wexrd011).

From a legal stangoint, the legislations in our country too did little to recognise those of

the third gender. Two archaic British Raj lawEhe Criminal Tribes Act of 1871(repealed in

August 1949) and the prohibition vested in S.377 of titean Penal Code (still in existence),

set the stage for harassment and surveillance by the police of these persons. The 1871 law,

by the subli A (Ah Bct far the Registration of Criminal Tribes and Eurfuéhs NXB lj dzA NB R
local government to keep a regestof the names and residences of all eunuchs who were
dreasonably suspected of kidnappings or castrating children or committing offences under
Section 377 of the Indian PenalCode 6 { AYRKSY HAaMHO { ®omomX GKI
vaginal sexual astbetween persons, including anal sex and oral sex, came to include
transgender persons as they were also typically associated with the prescribed sexual
practices. An Allahabad High Court decisiorQueen Empress v. Khairéfi884) is also
noteworthy, wherein person was arrested and prosecuted under S. 377 on the suspicion
0KF{G K Sabigudl Soddmitéw ' yR gt a € F0GSNJ FOljdzZAGGSR 2y
However, once the 1871 Act was repealed and replaced by a more inclusive and reformative

law, that was eventually renamed the Habitual Offenders Act 1952 with the tribes being

y2g Olff SRIARISKRSESNROSEL D 9SSy (K2dAK y?2
recognised the third gender, gendsensitivity within the Indian bureaucracy took a shmal
A0S ¢6A0GK aSdzydzOKae¢ o0SAy3a IAGSY (GKS 2LIGA2Y
'F' in passport application forms on the internet, in 2005 (The Telegraph, 2005). Later in
2009, India's Election Commission gave those recognising themdeldes Wi NI y & & S E dzl
independent identity by letting them choose their gender as "other" on ballot forms.(BBC

News, 2009). However, until theNALSA decision, there was no other express
acknowledgement of their legal status as a third gender except in asfates. State of

Tamil Nadu is one such state that has taken several positive steps for their welfare.Few
States like Kerala, Tripura, Bihar have referred to tAfSY RSNBA 4 G i KANR 3S
/ SNIIFAYy 20§KSNJ adl 658 NBRNASAPMEEOGKSY Fa aidKAN

The NALSAdecision came as a much welcome respite to third gender activists and
transgender persons alike, as it heralded the beginnings of a new era of inclusivity and
protection of the law. The petition had raised pertinent questidike ¢ & abuld) the word
GLISNE2YQ 3INI Rdzrftfé& NBLX I OS bYlyb YR bé2Yl Yyt
few gendereutral toilets? The Supreme Court ha(d) the opportunity not just to address the
immediate concerns of the transgender commupniityt also to radically change the way we
think of gende®¢ o0 bl NN} Ay > {ARRKINIKZ HAmMoOU®D ¢KS f I
governments- a1 2 OGNBIF G GKSY |a az20Aalrtfte FyR W
them to get reservations in jobsy R S RdzO | ] {

L5 LI a&aalLkR2NIi FyR R
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mainstream by providing adequate healthcare, education and employientd a dz| K SNEB S S
2014).

The Constitutionalbasis of NALSA ¢ KS WK2f & (1 NMyIR éand 21 f&@ Frans NI A Of
genders

¢tKS tNBIFYoftSQa a9ljdzr £t A(eé¢: TheAPreamble giRhe Indidn A Of S a
Constitution establishes the objectives and goals of the Indian polity. Among these are t

secure to all its citizens social, economic and political justice and liberty of thought,
expression and belief; equality of status and opportunity and to promote among them
fraternity so as to secure their individual dignity. (Pal and Pal, 2013 at. g:h&)Supreme

/ 2dzNI KFa SYLKEFaAl SR GKIG GKS g2NRa aFNI GSNY
4 aLISOAlLE NBfSOlIyOS Ay GKS LYRALY O2yGSEGXc
aSOtAz2ya 2F GKS 02YYdzyA (e XalkeS KSeRnigyg$83, 221
at p.3, 391)

Article 14, the guarantee of the fundamental right to equality, grants equal protection of the
frga G2 SFOK AL SNBER2Y¢® LG A& +y SaaSyaalrt F¢
2T (KS & wdztofour@er by A:VéDiceyt that ev@ryone is equal before the law.(Pal

and Pal, 2013 at p.9). Thus the underlying object of Art.14 is to secure to all persons, the
equality of status and opportunity referred to in the Preamble of our Constitutiatifral

Re®urces Allocation2012 atp. 94). This aspect of nediscriminative equality of status and

2L NIdzyAlezr G2 Fff GLSNER2ya&éds ANNBaLISOGAGS
apex court iNALSAhus¢d NI A Of S mn R2S&a y2Q INPERINADIF KIS
only to male or female. Hijras/transgender persons who are neither male/female fall within

G§KS SELINBaaAirzy WLISNE2YQ | yRE KSyOSs SyidaidtSFH
activity, including employment, healthcare,us@tion as well as equal civil and citizenship

rights, as enjoyed by any other citizen of this couatiyA1L. SA2014 atp. 54). It was further

clarified, based on the conclusions in the Expert Committee ReportgtbBodth gender and

biological attributes constitutedistinct components of sex

Biological characteristics, of course, include genitals, chromosomes and secondary sexual
FSIGdzNBax o6dzi ISYRSNI FGUGNROGdzi Sa Ay Of dzZRS 2y S¢
sense of sexual identity anf@ K| NI OG SN ¢KS RAAONAYAYlIGAZ2Y 2
Articles 15 and 16, therefore, includes discrimination on the ground of gender identity. The
SELINBaarAzy WAaSEQ dzaSR Ay I NIAOtSa wmp YR wMmc
female, butintended to include people who consider themselves to be neither male or
femalee NALSA 2014 atp. 59). Thus, via these conclusions, the apex court further
AGNBY3IAUGKSYSR (UKS ARSIF&a 2F KdzYl y peksaslitye & KA C
flower i 2 A ( dand¥ aainbt Sairdalized if a person is forced to grow up and live in a
I3SYRSNE G4KAOK (GKS& R2 y20 ARSYUGUAFe 6AGK 2NJ
based its findings not only on having gauged the intention of the framerdhef
Constitution, but also on principles of international human rights law, especially on sexual
orientation and gender identity, by stating that these must inform the understanding of the
LINPGSOGAZ2Y A YR 3dzZl N} yiSSa dzwekRBDNENALBSA0142 Yy &G A (
at p.47-48).
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However, concerns remain over an observation made at paragraph 34. The court opined

that, for transgender personsho have undergon&RS, i.e. Sex&ssignment Surgery, the

0Sad G2 0SS HWKSt AGCRIKEFAEEDIEdz0da G KS Gt a8 0K2f 2
psychological factor and thinking of transsexual has to be given primacy than binary notion

of gender of that person. Seldom people realize the discomfort, distress and psychological
trauma, they undergo and m&n 2 F GKSY dzyRSNH2 GDSYRSNJ 5@ alL
mental disordeb¢ ! YR GKSYy TFdzNIKSNJ |G dda pNdrsainNds BJK ™M C 3
constitutional right to get the recognition as male or female after SRS, which was not only
his/her gender charderistic but has become his/her physical form as #dlhis seems to

suggest that while for those transgender persons vpisgchologicallydentify themselves as

belonging to the third gender, the requirement of SRS is not there, but if a transgender
persn wishes to selidentify as a male or female, because of a psychological factor,
gAGK2dzi KIFI@Ay3 KIFIR NBFaaAadayyYSyd &adzZNASNEBX ad
(Dutta, 2014) This apparent damage is remedied by the eventual ruling ¢ha&ny
insisSY OS F2NJ { w{ F2NJ RSOf I NA yBNAGA3WD4p.12DFY RS NI A 3

¢CKS AGNRIKRA@Y A B FgbndesiAirtigled] ¢xaansion

LG Aa y2¢ ty SadlofAaKSR LINRPLRAAGAZ2Y GKIFG !
SUWINBYS AYLERNIFYOS A yrancis GoRIEDENJistioped to dhed @dstS G & € o6
SELI yaA&AGBS 2F AYUSNLINBillIGAzyas: O020SNAay3a | gl
LISNE2Y T fAOSNIE 2F YlIyé FyR &LISNE25NE?2 yiéA 0 S
(Maneka Gandhi1978). The right to dignity forms an essential part of our constitutional
culture which seeks to ensure the full development and evolution of persons and includes
cexpressing oneself in diverse forms, freely moving about and mirthg@@mingling with

fellow human beings ®rantis Coralie1981). Thus, the apex court held NALSAhat ¢
wSO23ayAlGAz2y 2F 2ySQa 3ISYRSNJI ARSyGAGe fASa
Gender, as already indicated, constitutes the corey6fSoQd aSyasS 2F o0SAy 3
AYGS3aINFt LI NI 2L&gallrecogiidhEoRggndet identiRySsy thekefor®, Part of

right to dignity and freedom guaranteed under our ConstituiMALSA2014 atp. 68).

Here, it is seen that, basing itfein an empathetic reading of the plight of the transgender
person, the judgment puts in place a comprehensive regime of rights, recognising them as
humans with a right to lifewith dignity (Narrain, Arvind, 2014).

Sexual identity, freedom of expressioand gender seHdentification ¢ Article 19

TheManeka GandhR SOA aA 2y 3L FS O0ANIK (2 GKS LINAYOA LI
WYdzidzt £t £ & AyOfdzaA@SQ NBEIFIRAY3I 2F | NI &ekusmMn I M
was established betweed KSaS ! NI AOft Sa FyR Al gl a fFAR R2
fA0SNIe&¢ 2dAKG y20 G2 06S NBIR AY | yYINNRS
RSLINAQGAYI | LISNA2Y 2F KAA 2NJ KSNJ GLISNB2Y ! |
freedoms attrbutes yardstick. The freedom of speech and expression enshrined in Art.
19(1)(a) is regarded as the first condition of liberty.(Pal and Pal, 2013 at p.1428). This
FTNBSR2Y 2F SELINBaaizy KlFa 0SSy SELIYRSR (2 7
determined gender identity ag dArticle 19(1) (a) of the Constitution states that all citizens
akKkft KF@gS GKS NAIKG G2 FTNBSR2Y 2T &aLISSOK
expression of his sdllentified gender.Selfidentified gender can be pressed through
RNSa&aas ¢g2NRaz FOUA2y 2NJ 0SKI@GA2NI 2NJ ye 20K
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personal appearance or choice of dressing, subject to the restrictions contained in Article
19(2) of the Constituticn NALSA2014 atp. 62).

It is pertinent to note that while making this observation, the SC pointed out that in other

parts of the world like the UK, Argentina and Germany a transgender person has only the
choice of transitioning from female to male or vice versa, the third gender matgb

provided as an optionNALSA 2014 atp. 3541).In some other countries like Pakistan

(Khakj 2009) and NepaPan& HnantT 03X GKS O2dzNI NBXO23yAasSR ¢
GKANR 3ISYRSNESD® | 26SOSNE | & | tKeApinCipleNHKs@f F A NE& O
determination of gender to its logical end by noting that persons can identify as either male,
female or third genderBy doing so it recognised the complexity of gender identity and

made space for a range of possible ways of ideingfyneself. (Narrain, Arvind, 2014) The

court thus guaranteed to the trargenders, the right of selflentification of their gender,

gKAES T4 GKS &FYS GAYS FO0ly2¢f SRIAYT GKI G
individual liberty, protected underthe right to freedom of expression. And thus,

0N YyA3ISYRSNBEQ YIYyAFSadlaAaz2y 2F GKSANI ARSYy (A
identify themselves as female, is also an element of tidestity protected under
nondiscrimination and equality guartges. (SOGI Casebook, 2011 at p. 159)

Impact of theNALSA Ruling

LYLI Ol F2N) (KEKSGIKARE OB3dRBNIKI A Oft SGSNI &
GNI ya3ISYyRSNI NAIKG&aA£ob20G 2dzad | Aa | ynerall SNE X
failure liesina 2 OASG e Qa dzygAtfAy3aySaa (2 O2yidlFAy 2NJ
expressions NALSA2014 at pl). The judgment engaged in some originalist reasoning that
broadly interpreted "sex" to include sestereotyping, (Robson, 2014). In the closing

LI N} IANY LIKZ (GKS 2dzRIYSYy G y20G 2y ethirdgeljddeh NBa G
Iy R {2 legalNécogfitiondof their gender identity such as male, female or as third
genddNZ ¢ odzi | faz2 RANBOGAa (GKS 3I2FSNY Yedlyia G2
LINE OAAA2YAZ YR @&&SNR2dzAALBA201R RPIE2D)A And B¢ NRA 2 dzi
guideline for these steps is envisioned to be the Expert Committee RepariKxpert

Committee has already been constituted to make adepth study of the problas faced by

the Transgender community and suggest measures that can be taken by the Government to
ameliorate their problems and to submit its report with recommendations within three
months of its constitution. Let the recommendations be examined basetheoriegal

declaration made in this Judgment and implemented within six méni&l SA2014 atp.

130).

Thus, the implications dIALSAare farreaching. As legal status has now been accorded to
GKANR 3JSYRSNE GNIYyaaSyRSNI MEGNE2Yy DAIGKRD S§Fy KA X
gAt t 32 | stdp@ing egredidus polite/practices of stripping, feeling up breasts and
genitals and subjecting transgender persons to intrusive body searches or medical
examination to ascertain their genddbiscimination in the areas of public employment,

health care, education and access to services will be open to challenge and redress.
Transgender women may be able to seek protection under gespabmific laws for

womeré 6 [ I 6@ SNDa [/ 2f f S Qhede@ugeswill mot coe overnghd. S8 S NI
2dzRAYSY (1 Q& dzy R2dz0{ASyR (LMNPENK G A LBERLSHDI & LYRAL
NEO23ayAaAy3ad (GKS GNrya3aSyRSNAR |a aSljdz &1 |
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belatedness. It will nonetheless, be a reminde2 dza udaEcepiakl&ways that our
society and law treat people of differente with contempt, injustice and violenae and

paves the way for a more humane and inclusive world for people who may or may not be like
you or me, but that in no way mak#ésem less humat Equal in every way, 2014)

Concerns for the homosexuals and S.377, IlP€ome respects, thBlIALSAudgment is in

sharp contrast to the one iKoushal v Union of Indi# is ironic that, while at paragraph 17

of the judgment, Justicedhakrishan observes that S.377 has been abused and misused
F3FAyad GKS aGNIyaaSyRSNI O2YYdzyAlGeés kyR Wdz
0Section 377 of the Indian Penal Code was misused and abused as there was a tendency, in
British periodto arrest and prosecute TG persons Under Section 377 merely on suspicion. To
undergo this sordid historical harm caused to TGs of India, there is a need for incessant
STF2NI & oA Gt psTF AG MEySHOBYi@RE énd do not further delato

the issue, opining that the apex court has already settled the matter. Justice Radhakrishnan
Ffaz2 y20Sa gdandeligteMiy is oneof th&rhost fuidamental aspects oX lifeA {
NEFSNE (2 SIOK LISNE2YQa RSAMSFOPSRF AHBYRSINK
the personal sense of the body which may involve a freely chosen modification of bodily
appearances or functions by medical, surgical or other means and other expressions of
gender, including dress, speech and mannerdsms

Thus, the judges do not clearly distinguish gender identity from sexual orientation, but the
YFGGSNI Aay Qi GKAA AAYLX AAFA @ay S.Qdrll ABK R S INHzS RE
SELINB&aarAz2y Aa y26 LINRPGSOGSRI #HektaquesRightalso | f & 2
0S LINPGSOUSRK CdzZNIKSNE ¢6KSYy RA&aOdzaaAy3da GKS
Ffa2 AyOfdzRSA& 620K 3ISy RIStNG dorfpenerisioséix2 3 & QR &8 NIz
counter to the reigning understanding of bothhé terms: sex, as the biological or
physiological features of a person, and gender as the sadiaral construction of what it

means to be masculine or feminine.(Mukherjee, Anindita, 2014)

Also, at para 20, Justice Radhakrishnan observes dBath persn's selfdefined sexual

orientation and gender identity is integral to their personadityd is one of the most basic

aspects of selfletermination, dignity and freedom and no one shall be forced to undergo
medical procedures, including SRS, sterilizatiohormonal therapy, as a requirement for

f S3Lt NBO2AYAGAZ2Y 2T a0 KSEALBI I R S/YSHRS NS | ANE S\YSINE G &l
19(1)(a) protects core expressions of our identity, it includes our sexual identity. So even if
0KS / 2dzNI  tdedllSpse/condluctéandid&ntityeven if it wishes to hold the two to

be separate; cthe logic of NALSA leads inexorably to the conclusion that at the very least, in
criminalising conduct, S. 377 criminalises the expression of homosexual identity, and

therefore suffers from a 19(1)(@) problém oL/ [t .. £t 23X HAmMNDOU

Conclusion

The NALSAdecision, recognised trargenders as the third sex, allowing them equal access

to education, healthcare and employment, and prohibiting discrimination against them. The

move reflects a growing wave of recognition of the riglistransgenders internationally

(Matharu, 2014). And to pass on a stronger message, the judges went further to classify
transASYRSNA a W20KSNJ 60l O016FNR Of I 3anstw@> (GKS
reservations in education and public employment. Apart from ushering in a new era of
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inclusion and opemindedness, from a purely academic perspective, the judgment also
NBIRa & | 62yRSNFdzZ LIASOS 2y [ 2y @itfoitdzi A2y
International law human rights obligations.

Another very positive impact of tidALSAlecision is that, in its wake, the SC finally decided

to conduct oral hearings and accepted the curative petition filedNByon April 22, 2014,

in the Koustal case (Ratnam, 2014). TNALSANI G A2y S 2F NBIFIRAy3 0621
YR &aaSEdza tAileéd Ayidz2z (G§KS OXKgushacadedas dpieddy A & (|
senior lawyer Anand Grover (Ratham, 2014).

This judgment also expands the meaningogfacy, links it to autonomy and extends it to

our core right to be who we are. It eliminates state regulation of not only the privacy of our
K2YSasz odzi ta2 GKS LINAYIFIO& 2F 2dzNJ 6K2dzaAK{Gad
LGBT community. ’nhd 2dzZRIYSyYy G A& | LI NI 2F 2dzNJ O2€ ¢t S
2014).
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Open Defecation in India: Issues and Challenges

S. Uma Maheswari
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Abstract
India continues to be the country practicing highest number of open defecation. Unhygienic
environment, resulting from, open defecation causes serious health issues. Apart, from
health issues open defecation has been one of the major reasons for sexual crimes
committed against women. Hence, open defecation is a serious threat to health and gender
discrimination. This paper is written with a serious concern that unnoticed encouragement
of open defecation has been result of various stigma caused to human being especially
against women. Hence, first, this paper would deal with issues giving rise ¢a op
defecation. Second, measures taken in international arena and by Indian government to
eradicate open defecation. Third, suggestions are given to overcome the problem of open
defecation, finally, bringing in a zero open defecation India. This paperuc@aschpart from
tough governmental plans, awareness program, and monetary support to build individual
toilets to family it has emphasized strict penalty for open defecation would reduce
practicing open defecation.

Keywords:Open Defecation, Heath isssid&Rape, India

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

Indian religions and culture emphasize on cleanliness, butdudhyt allow practicing open
defecation? Though, this could be a drawback raised out ofimeention of toilets in the
olden days and it would not have caused serious effects on health due to meagre
population. But now too, this practice continues and pEpare in no mood to change,
besides, supporting their arguments for open defecation. There are so many reasons for
practice of open defecation. The two major reasons for practicing open defecation are
poverty and behavior of people. The open defecatiamsiag out of poverty could be
completely eradicated if Indian government evolves with an effective plan to help every
house to build individual toilets and by building enough number of toilets in public. But how
to bring in the change in behaviour of pdepwho consider open defecation, helps them in
maintaining a healthy life style. The sole solution would be to seriously penalize the open
defecators by taking deterrent measures and to encourage more awareness Programme in
rural areas by preaching the alwbacks of open defecation to completely eradicate this
practice.

This paper would extensively deal with issues giving rise to open defecation, measures taken
by India and International actors to control open defecation and finally come up with
suggestios to eradicate open defecation. This paper stresses the need to penalize open
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defecators with effective statutory provisions and address the above issues that give rise to
open defecation through correct government measures, in order to, achieve zero open
defecation and bring in a safe India to live in.

Issueggiving riseto Open Defecation

More than half of all people in the world who defecate in the open lives in India. The
following are the issues giving rise to open defecatPoverty has forced pedg to practice
open defecation. Poverty had hampered people from constructing their individual toilets.
But, there arises a question if sufficient toilets are built, whether open defecation would
SYR® ¢KS |yagSNI g2dzf R 0S | 0 2@y alzprébled ofab 2 ¢ X
infrastructure, but completely a problem of sanitation behavioBart of a research team
that recently surveyed over 3,000 rural households about their sanitation behaviour
found, in four north Indian states, almost half of householatthave a working toilet
have at least one person who defecates in the open. Half of the people who do so told
interviewers that they do so because it is pleasurable, comfortable and convenient.

Access to water is one of the most important reasons fogrodefecation. Water has been
added to the list of expensive products and affordability for a common man to use enough
water for his basic needs has become a day drg®aport, 201Q) Water mystery has
deprived people to take a proper bath. Some bath wBtimugs of water too. If this is the
water condition for bathing, then how people could be expected to flush their toilets which
minimum requires 20 liters of water? Hence, these are the reasons for unclean toilets
leading people to defecate in open.

Overcrowding of urban areas by rural people, who move for employment has resulted in
space constraint to building toilets. The number of toilets in urban is so low to
accommodate large population to séBank, 2009, p. 20)f space is a problem government
should take steps by restraining rural people moving to urban areas for employment, by
creating enough employment opportunities in rural areas. Hence, overall rural development
could also reduce population in urban areas.

Lack of political will, to fix thproblem pertaining to sanitation is another drawba@ank,

2009, p. 125)Clogging of water pipelines and blocking of drains results, lack of proper use
of toilets leading to uncleansed toilets, thereby forcing people to resort open defecation.
This reslt from lack of political will to fix the problem immediately. People in India
complain that manholes or sewage seepage and blockage are not attended, sometimes
attended with delay and even after attending, the problem persist due to improper finish of
work. The water pipelines are denied checking periodically. Municipalities fail to utilize the
tax collected from its citizens to check and fix the problem pertaining to sanitaéi®many

as 95,000 toilets and 58 'Mahila Sulabh Shauchalaya' were coredractross 612 Gram
Panchayats under the Nirmal Bharath Abhiyaoheme. However, due to lack of
maintenance the toilets in most of the Gram Panchayats of Kanpur Dehat are in shambles.
Hence, this is the result of lack of political will to maintain the cansed toilets.

Failure to provide adequate information to improve health is another short coming. Open

defecation causes innumerable water borne diseases like Diahorrea and cholera leading to
death in children and adults. Recent research reports haggested that open defecation
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affects growth of the children and there by affecting the human gene to its core and has
resulted in transformation of genetics. Hence, addressing the above issues by Indian
government would bring zero open defecation.

Measurestakenby Indiaand international actorsto control open defecation

In 2003 the United Nations Committee on Economic Social, and Cultural Rights, an
international expert body provided with an authoritative commentary on the International
Covenant orEconanic, Social and Cultural Rights, adopted as General Comment No. 15 on
the right to water. General Comment No. 15 on the Right to Water lays out the obligations
of states to take measures to prevent, treat and control diseases linked to water, in
particular ensuring access to adequate sanitad@aln her 2009 report, Caterina de
Albaquerque, the Special Rapporteur on the Right to Water and Sanitation defines
sanitation as: A system for the collection, transport, treatment and disposal or reuse of
human exceta and associated hygiene. States must ensure without discrimination that
everyone has physical and economic access to sanitation, in all sphereswhidie,is safe,
hygienic, secure, socially and culturally acceptable, provides privacy and ensymég.di

The same is addressed in our Indian constitution in Directive Principles of State Policy and in
sui generis laws. Hence, at first hand we shall discuss about constitutional provisions that
connect with decent health and dignified sanitation féies.

Though state provide immense right to Indian people through our constitution, right to
health is not addressed directly. Instead, measures to protect health of people have been
imposed on state as duties under Part IV of the constitution, contgiBimective Principles

of State policyArticle 38imposes liability on State that states will secure a social order for
the promotion of welfare of the people but without public health we cannot achieve it. It
means without public health welfare of peopkimpossibleArticle 39(fimplies that a child
should be provided with opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation and against motaand material abandonmentArticle 47stresses the duty of
state to raise the level of nutrition and the standard of living and to improve public health.
Article 48Aensures that State shall Endeavour to protect and impose the pollution free
environment br good health. Hence, these articles in its strict sense would imply state to
take measures to protect health of individuals. This implies that duty of state to provide
proper sanitation facilities to protect health of individu&lhe Constitution of Ind, 2007)

Apart from state, the panchayats and Municipalities inserted througf ABiendment Act

1992 in Part IX of the constitution plays an important role in improving and protecting

health of peopleArticle 243Ga I ¢a a{ Gl 4GS G KI $tateinfap endoy T a f |  dz
Panchayats with necessary power and authority in relation to matters listed in the eleventh

{ OKSRdzf S¢ d ¢KS SYyiGNASa Ay GKA&a &AO0OKSRdz S 02y
health of people and water supply for domestic inttied and commercial purposes.

Apart from constitutional provisions, Indian government has created Sui generis laws like
GbldA2yI f ' NDFY {FyAOGlFdGA2y t2tA08¢ oOob! {t0o A
coming up with 100% sanitized society. Natioddban Sanitation Policy instructs states to

come up with their own detailed statievel urban sanitation strategies and City Sanitation

Plans. It suggests usage of mslthkeholder City Sanitation Task Force to achieve 100%
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sanitized society. Environmenteonsiderations, public health implications and reaching the
unserved urban poor are given significant emphasis in this policy. Funding options are laid
out including direct central and state support including through existing schemes, public
private parnerships, and external funding agencfes

Nirmal Bharath Abiyan is a policy to improve rural sanitation. The UPA government has
come up with Mahatma Gandhi National Rural Employment (MGNREGA) to include works
relating to rural sanitation in collaboratn with the NBAMGNREGA has pooled money for

NBA project to set up Individual Household Latrines. The Ministry of Drinking Water and
Sanitation has not engaged any NGovernmental Organizations (NGOs) to work on rural
sanitation and no funds have beenleased to them for the same. However, as per NBA
Guidelines, NGOs can assist Panchayat Raj Institution in Information, Education and
Communication and Capacity Building activities leading to demand generation, construction

and use of sanitation facilitie®NBA has alsttroduced Nirmal Gram Puraskar Yojana for

villages that achieve 100% sanitation. The goal of the NBA is to achieve 100% access to
atryAdrFGAaz2y F2N I ff NHzNJ € K2dzaSK2f Ra 0& HA
GNI yAF2NY NHANKI LYRKFENARGE20& | R2LIGA YA O2YYdzy

Hence, NUSP and NBA will bring in necessary changes in Urban and rural sanitation by
rendering 100% sanitized society respectively.

Suggestionso overcome Open Defecation

The formerruralhe £ G K YAYAAGSNI WE&FNFXY wlkYSakKs gKAES
height and stunting; earlf AFS RA&SFaS> 6+ GSNI ljdzr t AGe | yR
malnutrition paradox in India cannot be understood and addressed without looking at the
sanitationissues. He also stressed the services of rural health workers and Women Self Help
Groups (SHGSs) are necessary to address the proldenause as many 25 lakh rural women

are part of SHG3 Hence, women seliielp group could help in to solving defecation
problem. Alok Kumar in India Infrastructure Report published in 2007 by the UNICEF has
given a best illustration of Bihar where SHG has helped to enhance sanitation and hygiene
under Total Sanitation Campaign. Hence, the support of SHG could be avatleeristates

G22 02 SyKFIyOS GKSANI Ké@aAaSyS o6& dzaiAy3a € GdNR)
b2 ONARRS¢ NBadzZ GAy3a Ay oon Q@AffrFr3aSa 32 FNBS
by other states to achieve zero open defecation.

Secondthe government has to construct free use public toilets in public places like Bus
stand, Railway station, Schools, courts, temples, parks, market places and other palaces as it
deems necessary. These toilets should have proper water supply, with persqisyehby
government with decent salary, to maintain toilets cleanliness and repair. Though, through
Programme of NSUP and NBA, Indian government funds individual to build Individual House
Hold Latrines. But it is not certain whether people use the mdoegonstructing toilets or

an additional living room or for any other purpose. Instead, government could provide
employment for unemployed youths by producing materials for building toilets, involve
them in constructing toilets, and allow them to supeevisvhether people of every
household uses toilets or not by allotting them certain area.
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Third, for lack of water supply to use in toilets, on one hand, government could invest in
research to innovate toilets, which could serve the purpose with less gyasftwater. On

the other hand, states could encourage people by saving water from rain water harvesting
and improve the quantity of ground water level. Next would be rationing of water to
individuals, despite their rank of rich or poor. Because, everewttx would allow rich
people to use more, this would deprive poor people of their share. The poor though ready
to pay more for improved services on supply of water and sanitation, the potential revenues
collected from low income group is not large tov@st in major investments. To solve the
equity problem, the subsidies should be specially directed towards the lower income
population. Unfortunately, at the opposite, higher income populations drew most of the
benefits from any subsidy Programme. HencestGharing arrangements and beneficiary
participation, if not sufficient, are essential to guarantee the correct policy regarding
government subsidie@Porto, 2004,

Fourth, campaigning against open defecation and its impact on development on health of

an individual through selfk St LJ INR dzLJA>X bDhQ&a FyR 060& NBy2gy S
measures like constant advertisements, cause based movies in television could improve the
individual to remain hygienic. Like rewards for cities and municipaliiesi¢hieving Zero

open defecation, effective campaigners could be encouraged with reward if they could
achieve people using indoor toilets with recognition, money, power and pension for life.

This would involve more people to involve themselves for a noalese like 100% sanitized

society.

Fifth, people defecating in open could be subjected to deterrent punishment by bringing
open defecation as a serious offence as per section 269 and 270 of IPC. Indian Penal Code
(45 of 1960) in Chapter XIV mention$ences and punishment affecting the public health,
safety, convenience, decency and morals. Especially, sections 269 and 270 provide an act
committed negligently and malignantly likely to spread infection of disease dangerous to life
respectively(Indian Penal Code 1860, 2003)ence, this section indirectly covers people
who defecate in open, because they pollute the environment and naturally likely to spread
the infection of any disease dangerous to life. But open defecators are not punishable under
secfon 269 as it mentions the phrasedzy f | éamddmb vléege there is an Indian Act,
which mentions open defecation is unlawful. Open defecators are not punishable under
section 270 of IPC because it cannot be declared a malignant action, because théemas b
the impact of mismanagement, lack of infrastructure and lack of political will on part of
government. The same way open defecation cannot be declared as a public nuisance and
punished under section 268 of IPC, because majority of people who practiee op
defecation are poor and denied of proper sanitation facility. Hence, in order to declare open
defecation as an offence Indian government should provide proper sanitation facility to its
people. By making open defecation as an offence we can also ramge in behaviour of
people who practice and consider open defecation is comfortable, convenience and
healthier.

{AEGKSE LY wnndg ! &ALy 5S8S@St2LIYSyd . Iyl1=Z Lzt A
| I LISy ¢ GKA& NBLRZ NI $sanitatibnyséndceslinkrilia andzofS sixi  a G |
recommendations that can help key stakeholders work toward universal sanitation coverage

in India: scaling up prpoor sanitation programs, customizing investments, exploring cost
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effective options, applying pper planning and sequencing, adopting commuihiased
solutions and forging up innovative partnersHip Hence working on these
recommendations by Indian government would eradicate open defecation.

Finallyt I (i ©mdde€) dould be implanted by Indiayovernment to overcome the problem

of open defecation. Pathak has been proposing Indian government to install toilets that
includes two tanks with holes that turn excreta in to fertilizer, which does not require much
maintenance. This has been used by meoyntries and model is a successful all around the
world. This model is patent free and can be used by anyone in the world without a fee. The
only problem that lies with Indian government is raising fund to install these toilets. Pathak
has put forth thatthe amount for raising these toilets would be 16 times more than the
investment made by Indian government since 1999 to construct toilets. Hence, Indian
government has to concentrate on raising funds and encourage philanthropist to invest on
building toikts. Corporates could be encouraged to utilize their share of profit on the realm
of corporate social responsibility to build up many toilets and maintaining them, as this
would make their contribution effective for protecting environmefileharothra, 2014
Hence, the suggestion can be worked out if public participation and partnership from
community organization succeeds in achieving zero open defecation.

Conclusion

Open defecation not only affects the defecators but also the people in neighborhood wh
do not practice open defecation. ggn defecation affects the growth of children by
impacting genetics. Hence, sanitation reflects an emergency not only for health, but also for
the economy. Because open defecation brings in diseases that brings prendattie and
unproductive individuals.

Apart from health issues, it is a proven fact that crimes against women has been in increase
due to open defecationA lack of toilets also deters tourists, with at least three studies
showing India poses theighestrisk to travelers of picking up multiple druigsistant strains

of fecal bacteria(Meharothra, 2014} By following the above suggestions and especially
concentrating on penalty to open defecators, India could zero open defecation. In order to,
bring chang in mind of people who believe in taboo that open defecation is healthier and
save them from getting polluted should be punished as for practicing untouchability and
polluting the environment. The penalty should be deterrent and the punished should not
dare to do the act again of committing open defecation and should serve as a lesson to
others who practice open defecation.
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Decoding Gender Discrimination in Indian Patriarchal Society

Akshit Lamba& Aishwarya Dhancholia
KIT School of Law, KIIT University

Abstract
India is considered to be a very religious and culturally a rich and diversified country.
However, gender biasness and discrimination is an issue leading to destruction. For the
betterment of the country, it is ery important to treat both the sexes equally. There is a
need to advance the social role of women. There are two basic beliefs. First, men and
women are treated as two different kinds i.e. discriminated, and second, this discrimination
is wrong and shoulthe overturned.To solve this problem, it is necessary to know the root
Ol dzaS® hyS 2F GKS Y2aG O2y idNRodziAy3d T OG2N
patriarchal society is where men dominate women which often leads to the exploitation of
women. Women are being discriminated because of socially generated differences rather
than biologically constructed differences. Gender is a political construction based on
stereotyped feminine and masculine characteristics of women and rHemce, we must
look forward to remove the social and gender inequalities, injustices, and take steps to
overcome this problems which pose a big threat to the existence of a peaceful society.

Keywords:Gender,Discrimination,Patriarchy, India

[This paper was presented tite 2'® National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

Patriarchyin our society can be described as the unequal power relationship between
women and men. It i€haracterized by present lifetime as well as the historical period.
Patriarchy treats women as oppressed and disadvantaged. This discrimination takes place in
every aspect of life but it can be noticed particularly in institutions, places where decision
making is an important aspect, employment, industry, etc. Women suffer discrimination and
violence created by men which also represents patriarchy. Discrimination in society, class,
race, sexuality, etc. shows that women are at a level down from men. Fésnuss the

O2y OSLII 2F WLI GNRFNOKeQ (2 RSAONAROGS GKS LR
GSNY fAGSNIffte YShya WNMzZ S o6& FFIKSNRI | yR
husband father within the family, and therefore to the subordination bfs wife and

OKAf RNBY® LG NBFSNER (2 GUKS WYIFIfS &adzZNBYI 08
Patriarchy also refers to the male dominance in other walks of life: in education, at work,

and in politics. Patriarchy is therefore commonly used in broaslrse to mean quite

AAYLIX & WNMUzZ S o0& YSyQ>s 06020K gAGKAY (GKS FFYAfe@

A suffocating patriarchal shadow hangs over the lives of women throughout limdizn
culture is a patriarchy which thinks that men should dominate everywhere. We treat
womenas second class citizens who cannot think or act independently. Their ordeal starts
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even before they are bornHowever, even though India is moving away from the male
dominated culture, discrimination is still highly visible in rural as well as urban ,areas
throughout all strata of Indian society. From all the sections, castes and classes of society,
women are victims of its repressive, controlling effects. Those subjected to the heaviest
0dzNRSY 2F RAAONRAYAYLFGA2Y | NFB sieindgative atfitddlesW{ OK S |
of mind remain, as do the extreme levels of abuse and servitude experienced by Dalit
women. They experience multiple levels of discrimination and exploitation, much of which is
barbaric, degrading, appallingly violent and totalljhumane. There are several traditions

YR NBIlIadz2ya gKAOK RSY2yaidNIXdS LYRAIFQa&a LI GNR
traditions is theDowry Tradition because of which much of the discrimination against
g2YSY ITNAaSas ¢gKSNBa GKES oMRRENGE TFIVXARE IAX Dy
Dowries were made illegal in India in 1961, however the law is almost impossible to enforce,

and the practice persists for most marriages. Unfortunately, the iniquitous dowry system

has even spread to communitieshe have not traditionally practice it, because dowry is
sometimes used as a means to climb the social ladder, and to accumulate material wealth.

¢ KS 0 NRA Riénhdfd do@rd can easily exceed the annual salary of a typical Indian

family, and conseqgently be economically disastrous especially in families with more than

one or two daughters. Secondiyomen in India are considered as a Liabilithpough the

Indian Constitution grants equal rights to men and women, strong patriarchal traditions
persistAyY YlFyeé RAFFSNByd a20ASGlrt LINIHAEZ GAGK |
centuries old. Hence, daughters are often regarded as a liability, and are made to believe

that they are inferior and subordinate to men. There are several reasons as to whgrmmen

regarded as an asset for the family whereas women are as a liability: Men are considered
capable of earning money, carrying on the family line, and are also considered to be able to
provide for their ageing parents, and of bringing a wife into theilanAlso particularly in

Hindu religion men play a very important role in performing the rituals. On the other hand

the women are considered incapable of earning money, and are seen as economically and
emotionally dependent on men. While they help in dastie duties during childhood and

I R2f SAaO0OSy OS> GKSe& 32 (2 A0S 6AGK GKSANI Kdzac
money due to dowry traditions. This is why the birth of a daughter is not celebrated
whereas the birth of a son is considered aajrhonor and is celebrated in a grand manner.

Discrimination against women starts within the womb of a mother or as an infaeh as a

child, then after marriage, and finally even as a widow. Thus we can see that how the
women are discriminated againat each and every step of their lives. India is one of the

few countries where males outnumber females; the sex ratio at birth is, that is, the number

of boys born to every 100 females, is quite imbalanced in India, where the Sex Ratio at birth

is 113 acording to the 2011 census; also there are local differences between the North/
Western regions such as Punjab, or Delhi where the sex ratio is as high as 125, whereas in
the Eastern/ Southern India the sex ratio is 105. Hence, preference for male ctsldtpe

quite often because of financial concerns as the parents cannot afford the heavy amount of
R26NE F2NJ 0KSANI RFdZAKGSNRA YIFNNAIFIST yR az
Table No. 1 at the end). This leads to some of the mostspme acts when it comes to

gender discrimination, such as: Selective abortions, Murdering of female babies, and/ or
10l yYR2YYSY(d 2F FSYIES o0loASad ¢K2dza3K WLI NBy
1996, the law is nearly impossible to enforce andas even familiar to all Indian families.
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Parental tests to determine the sex of the fetus were criminalized by Indian law in 1994, but
the imbalances in child ratio at birth clearly point out to gender selective abortions. In total
11 million abortions d@ke place annually and around 20,000 women die due to abortion
related complications.

As a child, girls are again discriminatatt are often treated differently from male children

in terms of nutrition and healthcare, which means that the male offgpigigiven a more
preferential treatment. This is a major reason for high levels of malnutrition. This leads to
harmful consequences for women: They never reach their full growth potential, and develop
anemia, which causes many problems while pregnancyptioating child bearing and
resulting in maternal and infant deaths. As far as education is concerned, again women
occupy a secondary position in terms of literacy. According to the Census of India conducted
in 2011, the literacy rate of women in Indigbi4% whereas t literacy rate for men is 76%
(Referto Table No. 2 LY RALI Q& O2yadAddziAz2y 3Idzr NI yisSSa 7
both girls and boys up to the age of 14, but primary education in India is not universal, and
often times not seen asenlly necessary for girls. Their parents might consider it more
important, that they learn domestic chores, as they will need to perform them once they get
married. This results in one of the lowest female Literacies of the world.

Child marriagés anottS NJ YSy I OS Ay (GKS LYyRAIFLY &a20ASdeo !
82dzyISNI GKS 3INR2Y>X (GKS OKSILISNI GKS R26NRE 2
younger age, the parents of the female have to pay lesser amount of dowry which leads in

child marriage Girls married off as children many a times move in with their husband and

in- laws right after marriage. In that case, many child wives are inclined to experience
domestic violence, marital rape, deprivation of food, and lack of access to information,
healthcare, and education. Thus, the vicious cycle of illiteracy and abuse is likely to be
continued and passed on to their own daughters. The prohibition of Child Marriage Act 2006
prohibits marriage below the age of 18 for girls and 21 for boys, but akcgrdd G2 ' b L/ 9 ¢
G{dFrGS 2F GKS 22NIRQa /KAfRNBY wHuHnndé NBLRZNI
married before the legal age if 18, with 56% in rural areas. The report also showed that 40%

~

2T 0KS ¢62NI RQa OKAfR YINNAIISE 200dzNJ Ay LYRA

After their marriage also, the discrimination against the women contindd®re is mainly a

bias towards men and their superiority in marital relationships. Though the women are
ought to be respected, protected and kept happy by their husbands, they are also kept
under constant vigilance, since they cannot be completely trusted or left to themselves.
Under the existing cultural and social ethos of India, a married girl/ woman is no longer
considered to be a part of the family of her birth, instead she has become aopdine
family of her groom. Hence, after marriage the woman leaves her parental home and lives
GAOK KSNJ KdzaolyRQa TFlFYAfe&e ¢K2 Aa adzli2aSR :
whereas the woman is required to assume all household labor and damesponsibilities.

In certain parts of the country women are taught from their birth to be submissive not only
to their future husbands, but also to their-itaws. Accordingly, the society mandates a
G2YlFYyQad 20SRASYOS -ilads. Apdabelieizédeovbuyl Rring gisBraca g
both the woman and family, and might lead to the woman being ostracized and neglected
by her own family. There is no cultural or religious tradition behind one of the most ghastly
incidents of female oppression, but th@revalence of the dowry tradition has supposedly
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fSIR (2 W.NARS . dNYyAy3aIQ>x 2N Fye 20KSNI F2NY
laws who claim, that she died in a domestic accident, so that the widowed husband would
be free to marry again andtect another dowry.

Women also face discrimination as widawv

¢CKS LYRAIFLY 320SNYYSyd KlFa Syl OGSR ydzyYSNE dzi
prohibitions against traditional practices, such as the burning of widows (Sati). A widow is
still seen asa liability in some parts of the Indian Society, which might result in her being
abandoned by her Hlaws. As her originating family often unwilling to take her back as well,
she might be left on her own, without any education, skills, or financial assist Instead

she is subjected to many restrictions, and might be required to shave her head permanently,
or to wear white clothes for the rest of her life. She is also not allowed to enter in any
celebration e.g. weddings, as her presence is considemaspicious. Widows are also not
allowed to remarry. Child marriages may lead to child or teenage widows who are bound to
be isolated and ostracized for the rest of their liv8fere remains a strong bias against
gender equality in those societal parts t¢ifidia, where patriarchal traditions prevail.
Consequently, any inheritance of a deceased husband or father passes down to the oldest
son while the wife or daughter does not receive any financial benefits, which shows that
women are discriminated.

The stuctural hierarchy of Indian society, which puts patriarchy at the top of gender cycle,

has been predominant in deciding how women lead their lives in India and elsewhere across

the globe.With the Badaun gangape and murder case in the spotlight and Samaai

Party leaders' lack of empathy, the issue of geroesed violence is surmounting on a daily

basis. From the records, India has clearly lost the plot to curb the rising cases of rapes, laxity

in convicting criminals and providing security to womkns always women who have to

face the brickbats and toe the line. Whether it is curbing freedom, being married off at an

early age or giving preference to the boy child, this prejudice stems from the fact that
parents treat the girl child as a liabilityther than an assetlawaharlal Nehru, Leader of
LYRAIFIQ& LYRSLISYRSYOS Y2@SYSy (s 4, y2Rlz LOFR/A FIOSAE -
O2yRAGAZ2Y 2F | bl A2y o0& f Ko hawhdlooked atih& S & G I
status of women in India, if &analyze this quote we can clearly state that India is not in a
healthy condition, as the women are being oppressed and are disadvantaged sections in the
society. Sustainable and lonterm development is not possible without the participation

and empowement of women.

Only if they participate in the economic and societal development, the full potential of the

Indian Society will be unfolded, as Kofi Annan quoé&ender equality is more than a goal

in itself. It is a precondition for meeting the chaltge of reducing poverty, promoting

adzadlF Ayl oftS RS@St2LIYSYyld FyR 060dzAfRAY3 J22R 32
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Whereas overall Sex Ratio has shown improvement since 1991, decline in Child Sex Ratio ‘
(0-6) has been unabated since 1961 census

Source: Office of the Registrar General & Census Commissioner 7! GRAPHICS |
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Gender Justice and Equality through the
Monocle of Social and Legal Interface

Prakhil Mishra and Prana8ingh Rathore
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Abstract
Gender equality and justice has been an outrageous issue from many years. India faces
umpteen number of challenges in the promulgation and safeguarding social and gender
justice. Our pper is trying to go underneath the wellspring of the vital cause of gender
RAALI NRGASaDP ¢KS LAG20Ft jdzSadgAz2y GKFG 2 dzNJ
a20A1Ff FyR 3ASYRSNJ 2dzai A0S Aa o060SAy3 I RRNB&as
Acacording to the survey of world economic forum 2013 gender inequality is being prevailed
everywhere and employability has been judged on the basis of gender which is a sheer
breakage of women civil liberties. Social justice is a key parameter to up aggedition of
a woman in the society so that she will get a better exposure in other endeavours.

Keywords: Satus ofWomen, Genderustice, India

[This paper was presented at thé8”National Conference on Politics & Governance, NCPG
2014heldat Indialnternational Centre Annexe, New Delhi on 3 August 2014]

Introduction

Gender justice and equality has been a debatable and an imperative issue to address in the
modern politicesocio arena and governance. Society has provided us with ample of values,
ethics and morals which are unequivocally providing no grounds to discriminate between
men and women. Society is an amalgamation of men and women, their efforts and
contributions is the key to stabilize peace and harmony. Our society taught us to treat
womena WaKFI{GAQ FYR R2 g2NARAKALI Ada LI2oSN I yR

Participation of women in various aspects is a pivotal issue to take into conformity with the
mainstream scenario and their politimcio status. The modern world where we live, those
values that are the fondation of humankind should not be undermined otherwise this
place will sink into crises that can never recollect. One major concern we are confronting
with is increasing rate of sexual violence and abuse and major cases of domestic violence for
dowry. Inthis paper, we will meticulously indulge in a discourse with the present condition
of women in our society. Quite a few issues related to their rights and civil liberties will be
dealt in order to escalate the awareness about their condition and posifltvere are
several things, we tend to forget and ignore in furtherance to women rights and liberties,
such as participation in governance, economic activities, health and survival, fostering
societal peace and planning. To keep a check upon them is paranmwive birth to a
constructive interference of humanity and to reach the goals of development process.
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Roleof Political Governancand Participationof Women

Socrates and Plato, the great philosophers, explicitly emphasized upon the participation of
women in the political sphere and guardianship for attaining wisdom and harmony, as there

is nodifference between men and women in terms of qualities and strengths. Democratic
governance involves developing institution and process that are more respotusitree

needs of ordinary citizensThe call for the time speaks about enriching social and political
institutions, here the role of the democratic and political governance is to inculcate various
measures, which are binding towards harmonious up gradatad those who are
marginalised and excluded from the mainstream of political and social arena. It should
address issues related to inequalities prevailing and associated with gender. For an example,

if the current scenario is considered then the visionMif Narendraa 2 RA Q& D2 GSNY Y
2025 A & | f&2 LINPRdzOAY3I | 3INBLFG SyRdzNFI yOS F2N S
in political governance and heading towards developing the Nation at a higher pace.

These policies have envisaged a great viskdowever, if it is inclined towards the real

change that will only bring some real gain, which is a grey area and a great concern for that
matter. In India, there were several occasions when efforts have been made towards
designing a constructive interferea but some or the other difficulties always polluted the

LI Ko L KIFa ¢4l pSkeadddc chakdes imigs NdnRmidnal pofitiSal
a0SYI NA2sS (GKS AyOfdzaiazy 2F twLQa ot FghdKl &l G
74" amendnents in the Indian ConstitutiohFor the very first time Women have given, a

share through reservation of or@ KA NR aSl da Ay (GKS twLQa |yR 0
FYOAG 2F 62YSyQa LINIAOALI GAZ2Y G GKS 3INF a
introduced sundry quotas for escalating the women participation and representation at
different levels of governance. However, there are many loopholes and underpinnings that
undermining the growth of thesmitiatives. If we vouch into the reality, a diffmt picture

gAff RNI¢g O0ST2NBE 2dzNJ SeSaod ¢2RIFe&x AT ¢S | OC
then, a flabbergasted fact will be that most of the women representatives or members

belong to elite group of classes of that particular villAgeNevetheless, women
participation is there but that is not a direct one, an indirect regulation by some influential

males of elite classes of that village. This is a general picture of the survey done by ICRW
(International centre for research for women) in Z1Likewise, many other belts are there,
GKSNBAY g2 Ya® \beng jedpdrdiskdiaind subjugated. There have been several
debates over inclusion of ordhird reservation of seats for women legislators in the
parliament, but anomaly and ambiguity is p&ting about the final placing of the bill. It is an

idea that is still a dream to fulfil for the house of peaple

India has been a place of holy pilgrimages and many other pious destinations that boast of a

pure soil with integrity and justice. Howevethis depiction of Indian culture will be

construed folly and filthy if we are not going to pursue a commonality in men and women,

in their abilities as individuals and in the area where perseverance is the key and
temperamert is the source of rationalt Role of the political governance broadens the

ambit of vision we have for s@dijustice and gender equalityt can act as a harbinger in
implementing certain laws, which are lacking at providing a carapace to women in the
modern Indian society. Themgant increase in the rate of crimes against women is also an
FEFNYAY3I AyaildlyoOoS gKSNBE AYLISOOFotS 3I20SNYYS
responsible government owes a duty of strengthening safety and security issues of its
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people by intensifyinghte sexual surveillance of citizens, disciplining the sebelaviour of
individuals and regulating and monitoring sexual conduct through law enforcement
agencies

Gender Equalityand Justice Irthe light of laws

Indian society is always construed asudtural and ethics based junction of values but the
harsh picture of veracity is also a part of that land which ostensibly boasts of religious ethics
and moral conduct. If we look behind and scale the history of Indian immoral practices then
the veil ofignorance will torn apart. The barbarous practice of sati system, child marriage,
R26NE RSYlIYRaZ 6AR26Qa Shehulodshrogeryxightg, Btare SY I f S
just making a synopsis of what women have been facing till now irrespective tddhthat

the country is developing and evolvinp Indian society, girls are socialized from their
tender age to be dependent on males; their existence is always subject td fem the
childhood itself, girls are not treated at par with the malesey'lare taught to give respect

to every command of the elder males. Moreover, they are always kepind the gas
stoves and forced to do what they have been asked, mutely and numbb .patriarchal
system in India made women to live at the mercy of mehpvexercise unlimited power
overthem?

Several legislations had enacted by the legislatures (British and Indian) in order to
ameliorate the condition of women and render justice to their disposal:

In 1829, Abolition of Sati was prioritised
In 1856, Vidow Re?narriage got legal assent
In 1870, Female infanticide was prohibited
In 1872, Intercaste, Intercommunity marriages made legal
In 1891, age of conseﬂnt raised to 12 years for girls
In 1921, women get rigl}nts to vote in Madras Province
In 129, Child marriage restrain act passed
In 1937, Women get special rights to property inheritance
In 1954, Special marriage act enacted

In 1955, Hindu marriage act passed

In 1956, Suppression of Immogal traffic in women and girls act enacted

J

In 1961, Dowry prohibition Act passed

J
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In 1981 Criminal Law Amendment Act executed

{

In 1986 The Indecent Representation of Women (prohibition) Act portrayed

In 1987 Commission of Sati (Prevention) Act playacted

Likewise, several enactments are beinga@ned until this date to bring gender parity in
industrial and economic set up. That will be discussed under the purview of economic
disparities in the next section.

The initiatives taken by the virtue of political governance are trying to take il hbbe
problems faced by women in dag-day life in an Indian society, nevertheless
discrimination and victimisation of women is not coming to a htie Indian constitution is

the bedrock of law and policy in India. It is a religion of law, through whetvouch into

the litigiousness of every act, every reaction and rights of the people. There must had been
firm things in the mind of the framers of the constitution for the fortification of women
rights as they have enshrined quite a few provisions, vlict as a carapace to women civil
liberties.

Article 14 provides equality before law and commands to not discriminate or exploit
because of gender. Article 15 defines the rights of the women and safety of the same
through legal jurisprudence. Article J8otects the equal opportunity in matters of public
employment. Additionally, articles 17, 18, 20, 21, 22 and 23, envisaging a legal framework
F2N) AaKASEtRAY3I 62YSyQa OAQAf f AGSNIASaAad a?
safeguarding and supervisirgjl the laws and provision, a strong judicial set had been
envisioned, and undoubtedly, it has stood firmly whenever the stern tasks have been
assigned to it for imparting justice. Some of the landmark judgements by Indian judiciary are

as follows:

CB Muthama \s Union of Indid

In this case, the validity of Indian Foreign service (conduct in discipline) rules of 1961 was
challenged under which a woman employee has to sign a written permission before her
marriage is solemnised that her employment can bentinated at any course after her
marriage or she may has to resign. Supreme Court straight forwardly slashed the ruling as it
was against article 14 and 16 of the Indian constitution and abrogating a woman to continue
in foreign services even after her miage. In addition, Supreme Court predicated that men
and women are not different in the eyes of law. If the rule is discriminating because of
societal interpretation of consequences of a marriage then it should be discarded.

Air India v Nargees MirZa

Supreme Court in its ruling struck down the provisions of rules stipulated termination of a
woman from the airhostess services once she becomes pregnant. Therefore, providing a
carapace to women employee from discrimination.
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Pratibha Ranu v Suraj Kurffar

In this case, Supreme Court held that stridhan property of a married woman should not be
placed with the man as dowry is totally prohibited and the property is a sheer deed of love
presented to her by the parents and should be used for her usage only.

Vishakha and others v State of Rajasttian

Supreme Court stood firmly against the sexual harassment at the workplace and
recommended the Parliament to enshrine laws to protect women from this assault. With
reference to which sexual harassment at the wagiace (Prevention, Prohibition and
Redressal) Act and Rules, 2013 have been notified by the ministry of women and child
development.

Similarly, at several instances, the Indian Judiciary has rectified the underpinnings in the
protocol of laws and its fustioning in order to address the sensitivities of social and
administrative set up of the country. This has incepted a hope of goodwill and provided a
vision to the dreams that are thriving for gender equality through the monocle of social and
legal interfice.

Economic Discriminatioand Gender

G22YSYy IINB LIAR fSaa GKIy-LIWSYyyaSdrodamds 6 KSe C
GaSy SIFNYy Y2NB 0SOlIdaAaSI NKSy I BBoEWPRS (12 R2 K
GaSy KIFI@S | INBFGSNI NBalLRyaArAoAt Ale edefgre a dzLILI2 |
KIS | ANBFGSNI NAIKG (2 GKS 220 ¢

Such are the accepted wisdom, which are very popular when it comes to the wage gap
between male and female. This and many others arguments and defenses are put forward
by those who justify and argue from the sideflsmale dominance in the societ&ender, is

not only related to the social role and status, but also has great economic significance,
perceptible in longerm outcomes. Gender equality represents a key factor for unlocking
the economic potential of natimstates and for leveraging economic growth.

Economic Discrimination is different rates of compensafimnthe same ability or output,

ol aSR 2y TFI OG2N&B &4dzOK & (KS gsexifWistme 383
contemplate about economic srimination in Indian context, the disparity between the

rich and poor and between the men and women occupy most of the debates. India is a land
GKSNB Odzf GdzZNB yR GNIRAGAZ2Y KIF&a F AGNRy3 K2f
participation ouside the home is viewed as inappropriate, subtly wrong, and
unguestionably perilous to their chastity and womanly virtue. When a family recovers from

an economic crisis or attempts to improve its status, women may be kept at home as a
demonstration of theF YA f 2 Q& Y2N}fAG& |yR | & loffanidYo2f 2
better-educated families may send their daughters gchool, but are able to afford the

cultural practice of keeping women at home after schooling is compfegich cultural

reasas are known for creating barriers for women to work. Even inside India, the land of
diversity, the same pattern is not found everywhere. India of North has less women
participation in labor and industrial sector as compared to Southern regions where women

have comparatively higher freedom in the society. An important conclusion which can be
drawn out from these statistics is that, in the south, where more freedom is given and the
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education rate is high, the problem of gender gap and gender discriminagidass as
compared to other areas.

We now try to look over the problems, their possible reasons and their solutions when it
comes to removing or diminishing éhgender gapThe biggest problem in analyzing the
status of this country is to know the difiemce between a poor or a rich, developed or
developing nation. Many researchers have found difficulties whenever they try to scrutinize
the status of the countries. They assert that the developed countries are rich because of its
greater technological pragss, a higher rate of investmemind saving, better education,

skill levels and infrastructure Nevertheless, over the past thrdeur decades, the World
Bank and IMF have spent a lot of money on developing countries, which ended in
disenchantment, casing no change in the GDP rate differences of Developed and
Developing Nations. This strained people to change their focus to culture and social
infrastructure of the developing nations. When these things gained attention in determining
the economy of thecountry then the need to understand the role, status and behavior of
the neglected population until now, i.e. women, arose.

When the focus shifted from the wealth to the sociakalth, a very new concept of
development emerged. Today, it is not aboutrimsing the Gross Domestic Prodoaty*°
Development in poor countries, as Amartya Sen argues, should not be about increasing their
GDP and increasing the wealth, real development will be achieved when the people enjoy
the freedom associated with weallkke the freedom to choose and the freedom to become
educated. When you restrict garticular class to enjoy their freedom, they act as
disincentives to economic growth. Women in India make up for almost half of the total
population and the restrictionsral the lack of freedom given to them can be attributed to
the failure of Indian economy to stand amongst the developed nattérsdia, in the
process of neglecting women from the economy has wasted a lot of its human resource
because there has not beennw proper utilization of the best possible and available
resources.

Il NBOSyid &adz2NwSe FyR (GKS NBLERNI o6& Lyadaiddzs
women earn less than men even in the women domingtess*® The notion that men can

do the workmore effectively has been accepted by largely all the fields. The cardinal issue
F2N) 0KS SYSNHSY(d RA&ALINRGE 06S06SSy YSy IyR
globalization widen the gap between men and women in terms of the access fuotlieal

and economic powerThe main reason why this problem has always remain hidden and
unnoticed is that they are caused by structural attitude and social problems, and reporting

them and compiling their data becomes an almost unworkable task. Government fmen ti

to time has tried to remove or taninimize the gap. However, the inequality still prevails. In
developing countries like India, the main problem is not the different wage rates, but the
differential access to wage employmerifs The discrimination stillpersists, even in
promotions, where a men get privileges and the women, on the ottzerd, gets increased

workload as is evident from the stats provided by women commission of.fhdia

Therefore, for economic development it is crucial to try and to erdde discriminatory

social norms by encouraging policies and education thmaterline the value of women in
society and particularly in the labor market. We need to think about targeted policies that
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OKIy3sS &a20ALf y2NXa | yR ohméh@re Sapable & Thel® BIAS LIG A 2
role for the government in financing projects like Mahila Samakhya, a women's
empowerment project launched in 1986 by the Ministry of Human Resource Development
,which through the building of village level collectives, kse¢o bring about a change in

women's perception about themselves and that of society rdgay women's traditional

roles. Respect for human rights, democracyle of law and transparency are those factors

which are necessary, but not sufficient to guakes equal opportunities for men and

women in the country. Positive gender discrimination is also nece€sarlyleanwhile,

political will is a decisive factor in achieving gender equality.

Suggestionand Analysis

1 In order to attain genuine gender equalityseveral steps should be taken:

1 The appropriate legislation for achieving gender equality should be strengthened
and its implementation should be guaranteed by the public/state and private
sectors.

1 Women should be given legal advantages, as their hoaigefunction requires
special treatment.

1 Gender awareness activities should be widely implemented in order to explain the
meaning of gender equality, how to achieve it and what benefits society and the
country will gain by ensuring gender equality.

 App2 LINR I 4GS &20Al ¢ AYFNI a0NHzOGdzZNE ySSRa
involvement in the labour force.

T {LISOAFE adldS FAR LINRPINIYYSa akKz2dzZ R 6S Ay
household functions.

1 Structural gender discrimination should be oseme by legal means and
appropriate transparent systems based on equal rights and merit should be initiated.
Gender statistics should be applied more widely.

The gender impact of any law and policy should be examined before it is

implemented.

1 The gapbetween salaries in masculine and feminine sectors should slim down by
eradicating vertical segregation.

1 All this if properly implemented can very effectively solve the problems of Economic
and social discrimination in gender.
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A Case Study of Sadhna
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Abstract
Sadhna is proud to haw@mpleted ten years of functioning as a social Enterprise that-is co
owned by 700 women of Rajasthan. Seva Mandir a NGO in Udaipur started a small appliqué
work program in the year 1998e patchwork program (as Sadhna was called then) with a
group of15women The journey in the early years seemed long and difficult but there was
probably more to it. The hard work and persistence paid off and Sadhna in 2004 became
registered as forProfit Mutual benefit trust with 235 members. Sadhna continues to walk
with pride and confidence by attempting to make a remarkable change in the lives of
2NRAYFNE NHzNIf 62YSy o{FRKylFIQa dFal R2SayQi
generation but it goes on to make the poor women aware about their individual andlsoc
responsibilities and thus empowering them. Sadhna has continued its efforts in increasing
the number of its artisans (beneficiaries) every year. Sadhna regularly interacts with its
artisan members through meetings and workshops and tries to solve pheblems/issues
arising both at a personal and professional level. The foundation and the mission of Sadhna
has always been to be committed to empower women, both economicallysanglly and
enhance their selesteem. Making its artisan members, salfistainable and give them
access and control over a significant financial and social resource, a status in their family and
society.

Keywords:Artisans, Social Enterprise, Empowerment, India
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Women Empowerment

Womenface many social challenges today whether it be making soapsaedsein order

to secure an income for her family to raising children amidst the harsh economic crisis. A
woman is dynamic in the many roles she plays. In the village ofhéfarin Maharashtra

400 women stood up and raised their voices to ban alcohol dndys. Women have
withstood perennial health problems due to the lack of tofietilitiesand are forced to use
fields and open spaces for defecati@dender equality is, first and foremost, a human right.

A woman is entitled to live in dignity and in é@om from want and from fear. Empowering
women is also an indispensable tool for advancing development and reducing poverty.
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Empowered women contribute to the health and productivity of whole families and
communities and to improved prospects for the ngeneration.

The importance of gender equality is underscored by its inclusion as one of the eight
Millennium Development Goals. Gender equality is acknowledged as being a key to
achieving the other seven goals. Yet discrimination against women and- gidtuding
genderbased violence, economic discrimination, reproductive health inequities, and
harmful traditional practices remains the most pervasive and persistent form of inequality.
Women and girls bear enormous hardship during and after humaaitagmergencies,
especially armed conflicts. There have been several organisations and institutions
advocating for women, promoting legal and policy reforms and gesdasitive data
collection, and supporting projects that improve women's health and expghant choices

in life. Despite many international agreements affirming their human rights, women are still
much more likely than men to be poor and illiterate.

They usually have less access than men to medical care, property ownership, credit, training

and employment. They are far less likely than men to be politically active and far more likely

to be victims of domestic violence. The ability of women to control their own fertility is
Foaz2fdziSte TFdzyRFEYSyYydlt G2 ¢ 2NeSy @chan & plithg S NI Sy
her family, she can plan the rest of her life. When she is healthy, she can be more
productive. And when her reproductive rights including the right to decide the number,

timing and spacing of her children, and to make decisions regardingdegtion free of
discrimination, coercion and violenae are promoted and protected, she has freedom to
participate more fully and equally in socieiomen's empowerment is vital to sustainable
development and the realization of human rights for all. \Wie 62 Y Sy Qa a il { dza
family size tends to be large, which makes it more difficult for families to thrive. Population

and development and reproductive health programmes are more effective when they
address the educational opportunities, status and emvpoment of women. When women

are empowered, whole families benefit, and these benefits often have ripple effects to

future generations. The roles that men and women play in society are not biologically
determined- they are socially determined, changingdachangeable. Although they may be

justified as being required by culture or religion, these roles vary widely by locality and
change over time.

Social Enterprise

¢CKS GSNXY Wa20AFf SYGdSNILINAAaSQ OFYS | 62dzi FNP
world, there were organisations using the power of business to bring about social and
environmental change without a single term to unite theBince the term started hieg

more widely used in the mid990s, there has been a lot of discussion and sometimes
confusion about what social enterprise i&\t Social Enterprise UK we feel we must be clear

but pragmatic when it comes to defining social enterpris¢éere are what we believe are

the characteristics of a social enterprise.

Features of Social Enterprises
1 Qear social and/or environmental mission set out in their governing documents
1 Income through trade
1 Reinvesient of major part ofprofits
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M Autonomous
M Controlled in the interests of the social mission
1 Accountable and transparent

Sadhna Initial Phase

Sadly I = GKS 42YSyQa SyYyGSNILINRAS aSa dz) Taee { Sal
paper talks about the challenges and the successes. The steady feature is that the
commitment, courage and tenacity of both artisans and staff in mal&gdhna a very
specialexperiment. The everyday struggles for equality, recognition and respeth are

simple and profound and that is what has kept everyone going. On, the economic front , this

year saw no change in the low growth trend on the last few years. Sales onlybygr&%

and production by 7%. And even this modest increase in production and sales came from

the increased use of silk fabrics than an increase in the total number of pieces produced or
sold.

The total number ofrtisans involved with Sadhnhas also fothe first time since inception
reduced from 697 to 657 this year, 30 new women joined Sadhna during this year and, 70
existing members dropped out. While some of this can be attributed to the overall
economic environment, but it is also the case situatwHICHcalls forintrospectionand

out of the box thinking from our side. However, the year has also not bedroutiits year

of silver lininggtwo of the artisans were invited to take part in the republic day parade and
not only did they meet the predent of India, but also showcased their aegforethe entire
nation. And the collector of Rajsamand gave a certificate of appreciation to Sadhna as a part
of the RepublicDay celebrationsat Rajsamand. Another big milestone was the inauguration
of the Comnmon Facility Centre at Delwaraan initiative that has been in the making for
mary years. The First conversation around this happened in Delwara in 2001 on a warm
bright November morning, when at the end of a very inspiring meeting, Prof. Mary
Katzenestan asked the women about their dreams. And the women of Delwara said they
would like to have their own space.

al N®B NBOdzZNYSR FTNRBY | FTNASYRQA GSRRAE YR F
promised the women that she would help them get startedhaihoney for the land. But, it

took women and Sadhna five years to find the land.And another couple of years till NABARD
joined hands, and they got the money to make the building. Finally 6hR2@ethis year

GKS 22YSyQa 26Y [ 2YY2 s iauglratdd byiMr. Jifi BoyirieNJBhe 6 /| C/ (
CGM of NABAR#f poignant and most fulfilling moment for everyone. In summay, the years

have been good. Sadhna with its enviable band of artisans and staff its enormous goodwill

and with a supporter like Seva Mandiilvbe successful.

Since its registration as an independent entity in 2014, Sadmms been a learning
experience with new challenges angportunities helping the enterprise to grow over the

years. Although, the growth cannot be measured in terms of melsl and members but by
overcoming business and social challenges its almost winning half the journey. Seva Mandir
being the backbone of Sadhna has played a major- mggat from initiating the income

generation program (appliqué and patchwork programmimpy y GAf f RF G§S®{ | RK
also lies in the collective strength of its member artisans who have continuously supported

the enterprise in good and hard times. Today the enterprise consists ofré&figtered
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membersfrom different locationsbased in andaround Udaipur and Rajsamand district of
Rajasthan. There are 46 groups in total comprising of eaebOlwomen each. Out of the
total 46 groups, 6 are tribal groups comprising of 105 artisans. There stiteffinggroups
comprising of 72 artisans.

Turn-around Phase in Sadhna

{I RKYl Q& FNIlA&lIY YSYOSNER GKA&a &SIFN KFEgS N
membership and 70 members dropped out this yea@his has been a crucial phase for
Sadhnalf we look at the other side of the coin, the phaseidiély shows a positive side of
Sadhna. The objective of Sadhna is not only empowering women but also to make them
socially and economically stable and having control and access over significant financial and
social resources. The development of Udaipity along with opening of new malls and
other similar organizations like Sadhna has created newofgortunitiesfor the women.

The brighter side is that it is achievement for Sadhna that it trains its artisans over the years
andallowsthem the independace to choose options for becoming economically stable and
confident to take their own decisions. These artisans have emerged as confident and
responsible citizens of the society and negotiation power has incredseghowerment

today has no doubt led to deelopmentof artisans as they stand as strong decision maker

no doubt led to development of artisans as they stand as strong decision makers not only in
their family but also in their society. Sadhna has made efforts to conduct a household survey
this yearso as to study &w many artisansf F YAt A S& KI @S 06SSy AYLI OGS
The survey was conducted on the 700 members who constitute the Sadhna family,
benefiting more than 5000 family members and ultimatdbgnefiting the community at

large.

&
P

Sadna conducted a survey at educational level and skill levelt@dindings are as given
below:

Literate Artisans25%

llliterate Artisans75%

Skilled Artisang2%

Semiskilled artisans31%

Unskilled artisan®7%.

Over the years Sadhna has tried to ma& change in the lives of the artisans by not
providing them economic and social security but also to upgrade their skills through skill
development trainings and workshops. Keeping in mind the social aspect, Sadhna conducts
training programmes andiorkshops for its artisans every year. This helps to motivate them
and brings out the best in thenThese training programs bring forward various social issues
arising in their villages and personal problems which are tackled by our social manager.
Through, thesupport of Trifed Sadhna has conducted Design Workshop Training (DWT)
and Primary Level Training (PLT) for Bhil basti artisathgance Level Trainin@LT) was
provided to 20 Bhil basti artisans in order to improve their efficiency and skill so that the
output can be increased with good quality and exquisite handwork. Sadhna in collaboration
with ILFS Skill School Jaipur has provided Sewing Machine Operator (SMO) Training to 30
artisans at CFC Delwara. These tailoring artisans have been absorbedhhy Sadelwara
office.

66



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

Exposurelours

Akasharaca workshop was conducted. The main aim of conducting exposure tours and
workshops are to showcase crafts from different states and to display hessticrafted
quality work. The object of study is even to dyuexports, what factors should be taken
while producing products that are to be exported focus on product quality etc.., The best
thing that is learnt is sample for the customers based on the mdidketast and take the
feedback

Social Security foArtisanMembers

The artisans need for a safe secure future by applying for various pension, health and
provident fund schemes to a large group of artisans has been a challenging task for
Sadhna. Every year Sadhna makes efforts to provide the artisan mewmitiergarious social
security schemes likeScholarships, dalth insurances, medical cheaks etc.Sadhna had
applied for scholarships for 142 students of the artisan families out of whichreleiived
scholarships .The total amount received against 14@estts is 168000. The reason of
sending less application forms over the years were that BPL families were getting the
benefit from the schools themselves and as per the decision taken by LIC they can avail the
benefit of scholarship either from them or fmotheir respective schools or LIC.

Artisans ID cards from Development commissioner (DC) Handicrafts were issued to 161
artisans this year, out of which 80 artisans availed loan faciligs 025000 eachAll Sadhna
artisans have beebenefited from Janshee Bhima Yojanan ESI scheme was introduced

last year and from this onwards all Sadhna artisans are covered under ESI. The artisan this
year through maturitybenefits general illness, operation and other hospitalizatimmefits

etc. 1520 artisans haw availed maternity benefit this year that covered their wages even
though they were not workingAlso the artisans who have done good work and are earning
higher wages ardenefited more through the scheme as they are getting best medical
facilities/ treadl YSY G Ay LINAGFGS K2aLAdGFfa FTNBS 2F 02
afforded. This has motivated other artisans who try and work better to avail the facilities
from ESlinternal Loan facility of Rs. 60 was provided to 15 artisans.

Production andSampling

The total amount of production for the current year stands to Rs. 2,30,90,200 and the
estimated growth is of 7% his is due to increase in number of pieces and production of silk
items through Fab India order which are high in value. The nurobéactors affect the
sampling are increase in manpower, increase in the production unit leading to increase in
expenditure .On the other hand there were shortage of artisans due to which we were not
able to meet the expected delivery line&lso value adition to the product has become
more complicated which makes it difficult for the artisans to work. Another progress was
that Sadhna reviewed a new opportunity to do high end work plan through Plan Denmark
order by production of khadi jackets. This watearning experience for the artisangho
showedthe skill and efficiency. Sadhna focused on small buyers by developing samples as
per the design specification.

Market Promotion and Branding

Sadhna has marked its products in both, retail domestic and natenal markets.
Advertisments of retail outlets have been in magazines and in visitors guide book like Go
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Udaipur etcwhich help a lobf tourists to reach out to Sadhna. New hoarding has been set
up at Airport and at busy areas within the city. Sadlna year has focused on social media
marketing and has tried to makes its presence on Facebook. New arrivals, update of events
and upcoming exhibitions were highlighted which helped to promote sales. Sadhna has
worked on its website trying to give it awdook. New product catalogue and arrivals have
also been updated.

FairTrade Forum

India is actively involved in promotion of its brand and being a member, Sadhna launched
Fair Trade branch at both its retail outlets within Udaipur city. The objecivwhe same

was to promote Sadhna Products under fair Trade Brand and also promote the products of
other Fair Trade members.

Sales of Sadhna Products

¢KS G2aG1Kf altSa FTAIdNBa F2N) G6KS &SHNBR FNB
sales perdrmance for the last five years have improved. Fab India orders have been
increasing over the years, but this year there have not been visible growth.

Table 1Comparative Sales Chaiidr The Last Five Years (Figures in INR)

Channels 200910 201011 201112 201213 201314
Sadhna 30,88,786 33,58,653 38,00,735 29,35,129 31,16,136
Stores

Exhibitions | 31,47,164 26,50,390 32,43,908 35,59,447 36,38,956

Domestic 51,06,558 40,99,506 31,42,178 15,84,908 39,62,571
orders

(exclding

Fab India)

Fab India | 1,25,13,280| 1,46,20,114| 1,85,31,056| 2,09,88,627| 2,10,29,123
Order
Export 25,22,365 42,60,289 43,48,206 54,40,207 40,14,240
Orders

Total 2,63,78,153| 2,86,31,306| 3,27,80,44 | 3,35,42,501| 3,51,33,506

Over, the years Sadhna has received constant support of therbwyleo have constantly
worked with them and supported their cause. Sadhna has always thanked its buyers who
have continuously worked with them and supported their cause. Sadhna whole heartedly
thanked its buyers who contributed to the success journey amuvth namely Mata
Traders, US/Austainableéhreads, Press Alternatives Qdd. and Shiho Yamaski, Japan.

Conclusion

Over the past years Sadhna has been facing problems in sourcing the fabric which has been
major reasons for delay in supplying the amer order. To overcome this Sadhna has
made serious efforts to tap new suppliers and visit the existing suppliers to study and
analyze the problem in delay in receiving the fabric.
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Web Resources

www.thp.org

www.jaipurrugs.org/

www.hic.infempowerwomen. htm
www.womenempowermentinindia.com
www.artofliving.org>--->casestudies
asianphilantrophy.org/aeminderof-the-importanceof-womensempow.
Httfs://www.unfpa.org/gender/ict07.htm
www.womenempowernment.org.in
sitesresources.worldbank.org/__womens _economic_empowernment.pdf
www.sadhna.org
www.womensempowermentinindia.com>womenempowernemt
www.udaipurblog.com>social
www.udaipurtimes.com/sadhna_a_womens_handicraft_eptgseof Sewa
www.sevamandir.org/empowering.org/empowering_women
www.sevamandir.org/_/annual report 20112 with audit report.pdf
www.fsdinternational.org/node/277

www.india.youthleader.org>adult
www.ashanet.og/projects_new/___/876/sevamanidr_field_visit.doc

69


http://www.thp.org/
http://www.jaipurrugs.org/
http://www.womenempowermentinindia.com/
http://www.womenempowernment.org.in/
http://www.sadhna.org/
http://www.udaipurtimes.com/sadhna_a_womens_handicraft_enterprise
http://www.sevamandir.org/empowering.org/empowering_women
http://www.sevamandir.org/_/annual%20report%202011-12
http://www.fsdinternational.org/node/277
http://www.ashanet.org/projects_new/___/876/sevamanidr_field_visit.doc

Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

70



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014
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Abstract
Human rights form a fundanméal component of any democracy (Landman, 2013). Its
enforcement attaches a significance of equal measure. It is imperative thereforanio
country that purports touphold and observe the principles of democracy to put in place
strong legal frameworks ahinstitutional structures to ensure the attainment of human
rights. In order to gain a substantial insight to this topic, it is imminent to first gain-an in
depth understanding of what international humanitarian law means, what in encompasses
and the its modus operandi.The United Nation has made significant legislative and
institutional strides towards esuring that both member and nemember states treat their
citizens with dignity and humanely. In these regards, International Human Rights Law, which
is intended to advocate for and to protect human rights at international, regional and
domestic fronts, suffices. Made up of treaties between member states, international
humanitarian law contains digations and penalties for neconforming states. Member
states ratify the treaties as a sign of legally binding themselves to the obligations therein.
Some members ratify the treaties in whole while others take it in part. A majority of the
members domesticate the treaties through national legislatiofise tredies that make up
international humanitarian law range from regional treaiéo international treaties. This
paper triesto analyze the position in India and how far India ensuring its enforcement.

Keywords InternationalHumanitarian bw, United Natios, India

[This paper was presented at thé® National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Internally Displaced Persons (IDPs): Concepts, Implications and Theories

The deinition and conceptualization of interior uprooting and IDPs has not seen all inclusive
understanding. While numerous backer a compact definition that anxieties evacuating by
clash, roughness or oppression, others see inward uprooting as a more extetsae i
epitomizing any individuabr persons evacuated by these reasons notwithstanding regular
catastrophes and advanceméntJust two unmistakable peculiarities are all around
acknowledged as qualities of insidemoval: automatic or pressured developmeatd the
event of such development inside national outskirts

This exposition receives a changed form of the meaning of IDPs displayed in the Guiding
Principles on Internal Displacement (GPID), centering just on IDPs uprooted by clash:
Persons or gathamgs of persons who have been constrained or obliged to escape or to
leave their homes or spots of ongoing home, specifically as an aftereffect of or to dodge the
impacts of equipped clash, circumstances of summed up brutality, infringement of human
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rights or common or humasmade catastrophes, and who have not crossed a worldwide
fringe®.

The IDP idea is extraordinary because of its political, social and compassionate intricacy and
the clashing nature of talk encompassing IDP insurance. While the ciraurastthat create

inside relocation are similar to those that deliver exiles, a large number of the needs of IDPs
and of refugees are totally unrelated. Refugees, having crossed a universal outskirt, are
ensured by International Humanitarian Law (IHL) andrhational Human Rights Law when
states oppose impulse to act and diminish their anguish. IDPs, interestingly, are compelled
to depend on the security of the state. Inner removal is consequently frequently imagined
as a local issusgjet close by the hoible infringement of human rights that happens when

IDP needs are unprotected, IDPs represent a risk to security and solidness in a country,
locale and the global framewotk

Legitimate Measures for Protection of the Internally Displaced

IDP assurancet dast falls under the obligation of the state in which they are relocated
Subsequently, issues relating to the assurance of IDPs lie in clash with ideas of state sway.
Under the sanctuary of sway, states have damaged human rights, denied assuranes,to ID
and banned global support to IDPs in their region. In spite of the fact that the GPID state
that offers of backing from universal etreen characters ought not be viewed as an
unwelcome impedance in a State's inner issues, India has communicated éxgesuch
mediation would bring about infringement of state power and that 'philanthropic support'
would turn into a defense for the obstruction of capable states in the undertakings of
weaker statesA remarkable absence of help systems and formalizstirance frameworks
brings about an absence of essential human flexibilities for IDPs when the state neglects to
give security. Rather, they fall into a hole unprotected by hard law and depend on state
agreeability with delicate laws and universal standarbr example, the GPID. While states
are starting to recognize the significance of the GPID, there is no legitimate commitment to
do so and there is no formal global lawful skeleton by which IDP rights are recognized and
implemented. In 2006, no globalrganization had a formal order through which a
commitment to help IDPs was organized. Fuse into household law has been constrained,
with India holding no legitimate order in its Protection of Human Rights Act to secure the
inside uprooted. Around the wor]dust seventeen nations have concocted enactment or
approaches particularly went for tending to IDP needs.

Regularlyunder risk of assault by their legislatures, numerous states have given negligible
security to IDPs dislodged by clash and human rigtit.hagement. Further issues emerge
when states adjust their origination of IDPs to deny insurance or to secure just a certain
gathering of IDPs The unmistakable quality of dissident equipped gatherings in numerous
social orders has additionally raisedngpassionate concerns when these gatherings test
state power and can control certain gatherings of individuals or regions because of the
shortcoming of the state. In spite of the fact that Guiding Principle 2 states that that the
GPID must be seen "by albwers, gatherings and persons independent of their legitimate
status and connected without any unfriendly refinement, adherence to IHL in equipped
bunches' medication of such individuals has been to a great degree constrained.
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Protection of Internally Dsplaced Persons in India

This section deals with the Indian government's reactions to the insurance needs of
Internally Displaced Persons (IDPs) in two Indian locales: Jammu and Kashmir and the
Northeasf. While exiles have pulled in universal considemtand accept a formalized,
organized framework for assurance, IDPs fall into a great extent unaddressed classification
where obligation is seemingly with the state in which they are relocated. In India, however
the administration's reaction systems havedn unsuccessful in tending to IDP needs, it has
regularly dismisses the support of worldwide associations and endeavored to address its IDP
circumstance locally at the state level.

Notwithstanding the contrast in beginnings and reason for uprooting ketwthe two
districts, there has been a discernible distinction in how state governments have reacted to
the needs of their subjects. In Jammu and Kashmir and the Northeast, two unique
circumstances of clash instigated dislodging have emerged that vainyitdlsf in reasons,
character of relocation, and gatherings included in removal. Despite the fact that the
numerous ethnic gatherings that constitute the Northeast could be contrasted and the
ethnic and religious gatherings that embody Jammu and Kashewglts and radical
outfitted gatherings contradicting Indian guideline of the state in Jammu and Kashmir have
detailed an alternate nature to the tribal, ethnicibased clash in the Northeast.
Government reactions have been greater to IDPs in Jammu astthifiathan to those in the
Northeast.

Starting with an applied review of IDPs, this study introduces two separate instances of
uprooting and IDP reaction technigques by state governments, dissecting contrasts in the
reactions to viciousness and dislodgiingthe two locales. With reference to government
parts in clash and demeanor to those influenced by savagery and uprooting, it further
explores the way of relocation in both areas and inquiries why the Indian government has
reacted in distinctive ways. €be disposition and parts have molded political investment
that give themselves to distinctive reactions to clash incited removal. In Jammu and
Kashmir, reactions have been connected with government goals to battle Muslim aggressors
looking for autonomy ompromotion to Pakistan. In the Northeast, there is a relationship
between reactions to IDPs and the legislature's abnormal state of inclusion in driving clash
and removal, with oppressive conduct to a few gatherings and an unwillingness to help
assets tonsurance.

Local Level Responses: The IDP Situation in India

Removal in India has been principally brought on by equipped clash and ethnic roughness,
frequently focusing on citizens and powerless gatherings. The Indian IDP circumstance
contrasts othersfor example, in Colombia where the national government has consolidated
the GPID into the legitimate framework. In India, refusal of uprooting has dominated the
production of household enactment for IDPs. National obligation has been acknowledged
just for those removed by the Kashmir clash, despite fhet that these individuals are
recognized as "vagrants" as opposed to IDPs in place for the legislature to abstain from
giving help on helpful grounds and deny state shortcoming in securing rfatlnespie of

the fact that there are in excess of 650,000 IDPs across the country, there is no focal
government organizations or approach for checking and executing methods for IDPs and the
State Human Rights Commission (SHR@eisemiselfgoverning Jammu ankdashmir has
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no strategy to oversee issues of interior disloddingdia has precluded the right to gain
entrance from securing worldwide orgs in a few regions, accepting that 'humane help' is
turning into an exterior under which bigger states can meddieits undertakings.
Furthermore, the administration has set confinements on staff from philanthropic
alleviation organizations in Assam, Nagaland and Manipur.

The absence of a government office to screen uprooting has created huge coordination
issues inreacting to IDP needs. State governments have been designated the part of
reacting to human rights issues relating to clash and IDPs in their domains, and reactions are
built at the state level. This has raised issues because of state laws, for exaraplentad
Forces Special Powers Act (AFSPA) in the Northeast, and the parallel Armed Forces (Jammu
and Kashmir) Speci&owers Acf , both of which allow the presentation of ‘irritated
territories’ whereby government security staff are permitted excessawel unjustified
utilization of over the top energy. As per the United States Government: Under the AFSPA
the administration can proclaim any state or union domain an "exasperates territory," an
affirmation that permits security strengths to flame on angiindual to "keep up peace"

and to capture any individudbhgainst whom sensible suspicion exists" without educating
the prisoner of the justification for captuté

This demonstration has permitted much relocation to happen and proceed, especially in th
Northeast where it has been utilized to target ethnic gatherings, for example, timberland
occupants in Assam and has brought about military operations that constrained 1,500
villagers from their homes in Manipur in 2010 State association in the reasaerftoval

has brought about a circumstance where reaction to IDP needs has been negligible. The
absence of help systems for IDPs has prompted assurance being a long way from
satisfactory when measured against global standards and measures for IDP sandrity
human rights, with a concerning contrast between state government reactions in Jammu
and Kashmir and the Northeast.

Strategies

This study utilizes a blending of explanatory procedures and strategies to comprehend why
state governments react to IDP eds in diverse behavior. Withe end goal of information
dissection, it uses grounded hypothesis to secure instruments of examination that could be
utilized to look at information and form hypotheses after information gathefinghis
includes, in this tady, looking for examples in both essential and optional sources by
evaluating security and wellbeing procurements and selecting four fundamental rights that
might be analyzed: lodging, nourishment, wellbeing and training. These classes will be
utilized & instruments of investigation and interrogated over the two careful investigations
to distinguish pointers and make the distinction between state government reactions in the
Jammu and Kashmir and the nomfastern areas. Moreover, the AFSPA is utilizedh as
pointer to distinguish intermittent conduct by state governments and governmerified

local army to IDPs. Through investigative correlation, this study will recognize variables and
measure up them over the two cases to uncover the causal componeftigncing the
different result$®. It draws from Mill's system for distinction to look at qualities of the two
separate circumstances of clash and interior dislodging, concentrating on contrasts that
highlight potential purposes behind the solid differetion in state government reactions.
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To further differentiation the two connections of inward dislodging, this study applies
Weber's idea of perfect sorts to an examination of the two detailed analyses keeping in
mind the end goal to investigate how seity measures contrast with worldwide standards

and guidelines. Through this, the diverse qualities of the two cases and the courses in which
connections impact government reactions get obvious. Thus, the utilization of the perfect
sort can exhibit how dafrse circumstances can produce distinctive social courses of action
and conclusions. Furthermore, this study receives components of the negative case system
in analyzing the nonappearance in Indian government reactionsvlwdt is normal by
universal standals and measures. As a blend of the system for distinction and degenerate
case investigation, such a method concentrates on what is not express in inforfation
Thus, this strategy is utilized to figure out if Indian state governments preclude thenuesse
from claiming IDPs in their regions, or modify their definition so as to escape obligation to
execute security measures, with a specific end goal to sidestep worldwide standards and
gauges. Hence, explanations behind dissent in the two cases couldtherfresearched.

Conclusion

The contrast between state government reactions to IDPs in Jammu and Kashmir and the
Northeast is emphatically obvious in the writing. Diverse reactions to the reasons and
determination of clash notwithstanding procurementisroughout the time of dislodging

and execution of long haul procedures has brought about a greatly changed reaction to the
inside uprooting circumstance in the two states. The absence of a government organization
to screen and ensure IDPs has incredibBlped the propagation of insufficient and
unjustified state reactions to security needs, which, in the Northeast, have been led along
ethnic and religious lines. While this is intensely corresponded to the state government's
association in the clash, anle view of specific gatherings as radicals or terrorists in the
Northeast, the Jammu and Kashmir State Government's longing to battle Pakistani Muslim
activists has prompted an ideal medicine of Hindu Pandit IDPs. Despite the fact that the
AFSPA has hadl&l outcomes in both areas, security compels in the Northeast have all the
more emphatically misused this law so as to target specific ethnic gatherings, encouraging
and uplifting ethnic divisions, strains and dislodging. Thus, lesser procurements tioahNizPs
come about because of government disavowal and there is negligible distinguishment of the
needs of IDPs.

Eventually, the political diversions and state of mind of the state governments have
dominated reactions to IDP needs, directing measures takengatherings to whom help is
given, and how needs and rights are secured. In both circumstances, these have been
dictated by the way of the clash and security circumstance nearby the legislature's part in
clash. Where the administration is in criticarpthe culprits of the clash, IDP needs are less
inclined to be secured, as is clear in the Northeast. Where the casualties of the clash are
adjusted to government engages, as exhibited by the instance of the Kashmiri Pandits,
insurance and restoration ofDPs turns into a more noteworthy necessity for the state
government. With the unlucky deficiency of a national schema for the assurance of IDPs and
the nearby checking of human rights, state governments are liable to keep on reacting to
IDP needs in fedb, inadmissible ad shifted conduct which isubject to political plans and
hobbies.
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AFSPA and Humandhits
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Abstract
In this paper, my major concern is with tlagbitrary lawenforcement by the state in the
name of promoting security, but in the process sacrificing the basic human ofttse
people. The case study, which | will be using, is that of the Armed Forces Special Powers Act
OMppy vz | fFg SYyF2NOSR AYy LYRALF (2 SyadaNB LX
this paper is to capture and explore the tension between guosgeing fundamental
freedoms and ensuring the security of citizens, and how this balance is often compromised
by states leading to situations of crises. The paper will analyse the theoretical underpinnings
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critigue of the casetudy and extending it to propose a solution to this issue.
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Introduction

The world over, states have used their limitless power tpregs populations inside their
territory using draconian laws. One such example e Armed Forces (Special Powers)
Act of 1958, applicable to the northeastern region of India and Jammu & Kashmir, which
violates a number of basic human rights such a&srigpht to life, the right not to be tortured

or ill-treated, the right to liberty and security, fairial rights, the right to privacy, and the
right to freedom of assembly. (Chadha, 2012) The provisions of the act are in direct violation
of the democraic rights enshrined in the Indian Constitution. The Act has been at the heart
of controversy regarding human rights violations in the region, such as arbitrary killings,
torture, cruel, inhuman and degrading treatment and enforced disappeararfésgan Lgal
Resource Centre, 2011) There have bgeave human rights abuses perpetrated by the
state through the armed forces and government forces in areas where the AFSPA is in force.

It is important to critically analyse and understand the arguments put dodvwoy the social
contract theorists, in particular Hobbes and Locke, especially with respect to the role of the
state and security. The social contract theorists specifically considered the question of
liberty and security, as it is one of the primary st of the state to protect and secure its
citizens, both from internal as well as external threats. Both liberty and security are not
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necessarily in conflict with each other, but are interrelated to each other. For this paper, we

shall only look into theaspect of internal security since this paper is concerned with a
specific case study. | will try to examine the tension between rights and security through the
d20A1f O2yUNY OO GKS2NEB® ¢KAa (GSyaAirzy Kla G2
debate. (Noorani, 2007)

Today, we can witness modern states tackling the issue of provision of security and order
inside their territories. Let us attempt to understand this dilemma by analysing the
Hobbesian and Lockean states. One of the defining charamtsrisf the modern nation

state is its ability to use force legitimately. Hobbes advocated a strong government, which
he believed, was crucial for a safe society. In the Hobbesian state, there are some essential
tasks, which have to be performed by the gawvment, one of them being to provide
aSOdzNRGed Ly GKS [S@OAlF K Yy dodvbaisGeser ielshaln (0 K1 (
think necessary to be done, both befoteand, for the preserving of Peace and Security, by
prevention of Discord at home add2 & G A f A (1 & (HdibRe¥)He lisarduBhindfér dhe
enforcement of preventive measures for the fulfilment of the goal of security rather than
take corrective measures afterwards. The coercive power of the state can be used to protect
its populations bt also at the same time be a source of threat to the same population.
(Sorenson, 1996How can we assume so easily that the same state, which people have
created by establishing their trust in it, will not act in the same way as people would in the
socalS R W& i I G S(Claudia, 30D5hizisIneéd very problematic and provides for
states to legitimately use violence against their own populations without any effective
mechanism to overthrow the government, as people have already reposed theiiinritst

As opposed to Hobbes, Locke has a libertarian view of the state and his main problem with
government is that the more tasks the government has, it is more prone to violate the rights
of the people. Thus, governments can use their power to proéect defend certain rights,

but at the same time use these unending powers to violate the rights of the people in a
serious manner. Locke is worried about the problem of creating a state, which governs in a
strong and effective manner, but not as strongitagould abolish the rights of the people.
Locke believed in minimal and limited powers for the governmg@ippadorai, 2000 the
Lockean state, the powers vested to the government are not arbitrary, and if the
government loses the trust of the peoplé, can be dissolved and replaced. The ideas of
trust and consent of the people are strongly established in a Lockean state.

Now, if we were to compare Hobbes and Locke, | would argue that AFSPA is in line with the
Hobbesian state and understanding of sety. Hobbes would have defended such a law,
SOSY AF Al YSFyid NBLINBaaiAyd GKS NRIKGa 2F (K
Locke though, because Locke emphasised on the protection of natural rights and for him
this function preceded theagl of providing security. In my opinion, Locke would have not
vouched for such a law since it violates the basic rights of the people. The state has absolute
monopoly over the legitimate use of force, and this property can lead to abuses of power
and auttority, which is worrisome for Lockd3alancing security and liberty is an ethical
dilemma, which contemporary states have to face today. This dilemma is evident in the
consequent discussion of the controversial act AFSPA. The Armed Forces Special Rowers Ac
of 1958 has been ridden with controversy and has witnessed strong arguments, both for its
retention as well as revocation from both sides since many years. It has been defended by
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GKS adrasS FYyR GKS I N¥YSR T2NOSa feofive éndtfing 3 NP dzy F
YSOKFYyA&aY G2 SyadzNB LISIFOS yR aSOdaNAieodQ 2
organisations and NGOs have strongly condemned and criticized the act as they view this

law to be incompatible with human rights. Many argue that suchwalas no place in our

vibrant democracy today. In 1997, the constitutional validity of AFSPA was challenged in the
Supreme Court but the court upheld its validity. The Court only cautioned the government

with regard to the implementation of the act.

Whatis the source of the validity and legality of AFSPA from a constitutional perspective?
9SSy (K2dAK ! NIAOtS opp 2F GKS LYyRALFYof/ 2yaia
the Union to protect every State against external aggression and irtern® A & G dzNb I y OS ¢
Ffa2 ljda ftAFTFASR Ay GKS aryYyS aSyiaSyoOoS o6& X atvy
Ad OFNNASR 2y Ay | O02NRIYyOS 46A0GK (GKS LINROJA
internal security, interpreting this article becomesery important because it gives
constitutional validity to laws such as the AFSPA. | believe that it is important to read this
article in conjunction with Article 21 of our Constitution, which talks about the protection of
personal life and liberty. Even digh AFSPA can be justified through a reading of Article

355, it clearly violates the rights guaranteed to the citizens under Article 21. Thus, there is a
contradiction of sorts, and even though the Supreme Court has upheld the constitutional
validity of the act, there has been a lot of criticism of the judgment on the grounds that

dzy RSNJ G4KS 3JIND 2F Wyl dadAz2ylt aSOdNAGeQr (GKS
the armed forces and the government. Even though the government of the day is powerless

and cannot alter the fundamental rights granted to the citizens of the country, it could draft

and pass laws that effectively end up curtailing their rights.

¢KS FFOO GKFG GKS OO @Aaz2ftlrdSa LyYyRAIFIQa Ayl
Covenanon Civil and Political Rights, is also not a strong argument for its repeal, since even
though India is signatory to the treat, there is no practical mechanism to make sure that the
obligations are actually adhered to in practice. This is one of the messles of the
international human rights regime the lack of substantive international law enforcenien
mechanismsThe idea of human rights was conceived to protect the individual against the
state. The state has traditionally been the protector of thghts of the people, and often

acts against noistate actors such as armed rebel militias to protect its citizens; but in this
process, there lies the possibility of the state turning violent against its own citizens.
(HowardHassmann, 2012Yhe possibilityof arbitrary arrests, torture and other grave
abuses looms large. We can already withess and observe the grave human rights abuses in
the operationalization and implementation of the internal security function of the state, and
this material reality hased to a strong critique based on human rights. When applied in
practice, laws such as the AFSPA have come to undermine human rights in a substantive
manner, thus questioning the usefulness and relevance of such laws in democracies like
India where human ghts should be the guiding principle for the government.

| am of the opinion that there is an urgent need to amend and review the AFSPA (if needed,
even repeal it). With the newly elected government in power, there are a lot of skepticism
as well as hopeavith respect to the internal security policy. The deployment of the army in
internal security duties in specific areas for prolonged periods needs to be assessed with a
peoplecentric approach. It is perhaps the misuse of the law, which has led to such
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widespread protest and call for repeal of AFSPA. Even though these questions remain
unsolved, there is no doubt that the state and the armed forces need to come up with a

better mechanism than the already existing act to ensure peace and security within the
NEIA2ya RSAAIAYFGSR Fa WRA&AGAINDSRQ® { dzOK | Y
basic freedoms as well as civil and political liberties of the residents of these @kbased,

2011)A balanced, fair, just and proportionate mechanism must be workeédto achieve

both these dual objectiveg maintaining internal security as well as protecting human
NAIKGIad L R2y Qi GKAY|l GKSaS 3 xkhéyxanldefidelyh y O2 YL
exist together, even though balancing them is a huge ehg#. The challenge in front of

states is to reconcile the idea of human rights with internal security, and to make these two
conceptual categories, which are often assumed to be contradictory, stand mutually
together, and not in conflict with each otheiGrondona, 1978The state must protect and

honour the human rights of its people, not only because it is a constitutional duty; but also
because, otherwise it might lead to an erosion of the legitimacy of the state and such a
scenario can have dangerousnsequences and implications.
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An Unparalleled Indian Dichotomy
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Abstract
The colossal exodus of various races in Europe during Second World War and their
systematic extermination has led to worldwide concerns for the human rights of such
Refugees. This has forced lawmakers to develop new principles in Jurisprudence. India is
one such country which has been greatly affected by both the types of migrations; Internal
and External. Former is widespread in the Negdstern region of country mainly due to
tribal conflict whereas latter extends to India acting as host for large nurobeefugees
chiefly from Tibet (China), Bangladesh, Nepal, Pakistan Occupied Kashmir and so on. But,
ironically, Indian government has till date not ratifieiN Convention on Status of Refugees
and yet applies its colonial era lawpreigners Act, 1946Ako this government has not
accorded refugee status to the people from PoK. Recently, the Andhra Pradesh High Court
ruled that a certain group of Tibetans born in India to be given citizenship. Bangladeshi
refugees have also spread throughout and it hasobee difficult to keep tab of them, thus
affecting internal stability of country, particularly in Assam which has recently led to series
of violent clashes and movementhere. Above mentioned are few instances alongwith
some other aspects which the papdnadl attempt to analyze. The Positivist law shall be
analyzed based upon decided case laws and jurisprudential aspects and an attempt shall be
made to apply HarF dzft £t SNJ RSoFGS Ay |1 AIK [/ 2dz2NI Q& RSOA3
consequences. Also it ahl try to investigate reasons as to why Government refuses to
implement UN convention despite many calls for it and how do these all have affected
Human Rights of Refugees.

Keywords:Refugee, Jurisprudence, Positive Law

[This paper was presented at ti28° National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

The 2¢' century saw an unprecedented level of human rights violation where the
perpetrator has not been any bér element of society other than the State machinery itself.

The level of violation of suchghts has been enormous which took a toll of millions. In
{GFrftAyQa LWz2NHSa Fft2yS AG Aa SadAYlFraSR GKIF
labour camps whee about half of them died similarly, his contemporary Adolf Hitler
massacred six million Jews in entire Europe in a systematic executions carried out at various
concentration camps throughout Germany and in its neighbouring countries. These purges,
cubo SR GAOK &ASOSNI 20KSN) 0SOKyAljdzSa 2F% G
unprecedented level of human migration till then to escape victimization in modern State

85



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

system. This unprecedented level of degenerating human dignity led to major hue and cry in
the international level amongst intellectuals and lawmakers to plan and draft such laws
which protect interest of those set of individuals who not only are victim of persecution are
the population of their own country but the victim of Government persemutas well. In

1951 the convention relating to the Status of Refugees was drafted and signed by many
countries around the globe in an attempt to ensure protection and asylum to refugees from
different countries? Currently 145 countries are its members.

But India, being one amongst the major receivers of such refugee population has till date
not entered into the treaty charter. Many attempts have been made to force India into
signing this treaty but it has always refused. The fact that India has beenirgctarge flux

of such refugees into its territory on humanitarian grounds has though been appreciated
around the globe, but it has been criticized for arbitrarily dealing with Refugees and trying
to avoid the principles of International law, particulaih context of Human Rights. One
major factor which governs this attitude of Indian government might be that it also has an
uncontained problem of internally displaced people who are victims of ethnic disputes. The
Courts has therefore come to play a piabrole in ensuring that refugees are protected
against from any persecution and be provided with every possible aid while at the same
GAYS |faz2 YIFI{Ay3a &adNB GKIG AG R2SayQi KIF YLISN

History of Refugee in India

International Influx The undestanding of the complications and problem which have
arisen in dealing with refugee problem s@s/is administration and law enforcement
agencies is rooted in the way the wave of refugees have influxed. India has a history of
receiving refugees on the humaarian ground since ancient times. The coming up of
various refugees in India can be broadly categorized into four major waves which have some
other group of refugees coming in parallel to it. The first wave and first recorded instance of
such an influx was when Zorastrians community sought for refuge in India to escape
persecution in their own land in Iran with the coming up of Sassanid empire, in around
sixteenth to seventeenth centuryThe second wave was during the partition of India in
1947, when tle major exchange of population took place on both the sides of border with
the then East and West Pakistadnce the lines were established, about 14.5 million people
crossed the borders to what they hoped was the relative safety of religious majoritgd Bas

on 1951 Census of displaced persons, 7.226 million Muslims went to Pakistan from India
while 7.249 million Hindus and Sikhs (and very small amounts of Muslims) were forced to
move to India from Pakistan immediately after partition. About 11.2 millio7&%¥o of the
population transfer was on the west, with Punjab accounting for most of it; 5.3 million
Muslims moved from India to West Punjab in Pakistan, 3.4 million Hindus and Sikhs were
moved from Pakistan to East Punjab in India; elsewhere in the w2smillion moved in

each direction to and from Sind. The initial population transfer on the east involved 3.5
million Hindus moving from East Bengal to India and only 0.7 million Muslims moving the
other way. This was followed with the third wave of TibeRefugees who sought asylum in
India after Chinannexed Tibet and abolished the government there in 1958, though this
exodus has been continuing till dateThe major wave came in 1970s when large number of
Bangladeshis emigrated from their homelandintalia in search of security and avoiding the
persecution and human rights violations.
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Internally Displaced Peopldndia is a diverse country with peopledifferent identities and
culture living together but homogenously concentrated at regions of thegin.> The major
difficulty arising out of this diverse nature has led to conflicts particularly in Neaitern
states of India, which inhabits large number of tribal community who are often in conflict
with each other. This has led to major disturlcas in this part of country and has also
caused a displacement of people in neighbouring states. The intensity of such a ethnic
trouble has been responded by implemented of harsh laws like Armed Forces Special
Powers Act, 1958, which gives wide ranging @@amo Armed forces to tackle any such
problem of internal disturbances. It must be remembered that the ethnic tensions has led to
direct clashes of such insurgent groups with government which has taken a shape-of non
international armed conflict which mushave been governed by Geneva Convention
Additional Protocol Il, but here again, Government of India did not sign it and adopt its own
methods of dealing with such complications.

Reasons for Indian Indifference towards Convention
Security considerationsll Y1 KA3IK 2y LYRAIFIQa €tAad 2F LINRA 2!
in the region and its vulnerability to croebsrder infiltration due to the porous nature of its
borders. Taking this factor into account, argfugee law legislators argue thatdtproposed
law would encourage more refugees to enter India, with promises of increased legitimacy,
more rights and government services, which will increase the thwéabcial, economic and
L2t AGAOFE AyaSOdiNAGed al KSy Ribes irt Sojth &4 Gwp KA
provides a threedimensional model to explain the risk to national security through refugee
movements that present different threats due to
1 Strategielevel security, when Refugees are armed and when the Government loses
control ower the refugees.
9 Structuratlevel security is threatened by increasing demands on and conflict over
scarce resources.
1 Regimelevel security is threatened when refugees enter the domestic political
process and create pressures on the government.

Legal provsions in India

India does not any specific law to deal with the refugee problem and has been applying the
provisions of the colonial era Foreigners Act of 1946 to the same people. But a careful
reading of this law shows that it primarily focuses on thaldws of foreigners in general
terms, as against the Refugees who have come here for the purpose of safeguarding their
rights against their own home country. As such it is mostly the executive orders and bye
laws which are issued to deal with these masteRefugees encounter the Indian legal
system on two counts. There are laws which regulate their entry into and stay in India along
with a host of related issues. Once they are within the Indian territory, they are then liable
to be subjected to the proviens of the Indian penal laws for various commissions and
omissions under a variety of circumstances, whether it be as a complainant or as an
accused. These are various constitutional and legal provisions with which refugees may be
concerned under varyingrcumstances.

Constitutional Provisions
There are a few Articles of the Indian Constitution which are equally applicable to refugees
on the Indian soil in the same way as they are applicable to the Indian Citizens.
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The Supreme Court of India has considlie held that the Fundamental Right enshrined

under Article 21 of the Indian Constitution regarding the Right to life and personal liberty,
applies to all irrespective of the fact whether they are citizens of India or aliens. The various
High Courts in lia have liberally adopted the rules of natural justice to refugee issues,
along with recognition of the United Nations High Commissioner for Refugees (UNHCR) as
LI F@AYy3 Fy AYLERNIFYG NRES Ay GKS LINRPGSOGAZ2Y
has in various judgementstecognised the refugee issue and permitted refugees to
approach the UNHCR for determination of their refugee status, while staying the
deportation orders issued by the district court or the administration.

In the matter of Gurunahan and others vs. Government of Indiad others and in the

matter of A. C. Mohd. Siddique vs. Government of India and otheng High Court of

Madras expressed its unwillingness to let any Sri Lankan refugees to be forced to return to

Sri Lanka againgheir will. In the case oP. Nedumaran vs. Union Of Indlzefore the

Madras High CourSri Lankan refugees had prayed fowat of mandamus directing the

Union of India and the State of Tamil Nadu to permit UNHCR officials to check the
voluntariness othe refugees in going back to Sri Lanka, and to permit those refugees who

did not want to return to continue to stay in the camps in Indlak S | 2y Qo f S / 2 dzl
L SIFaSR G2 K2tR (KIFId £aAyO0S GKS !bl/w gl & Ay
rSTFdz23SSaQ NBOGdzNYy (G2 {NA [lyllZ KSyOS o6SAy3a |
GKSGHGKSNI G§KS O2y &S Firthel the Gdarttadzyoivledyedl the ddthpgtented ¢

and impartiality of the representatives of UNHCR. The Bombay High @dabeg matter of

Syed Ata Mohammadi vElnion of Indig was pleased to direct thakhere is no question of

deporting the Iranian refugee to Iran, since he has been recognised as a refugee by the

bl / wdé ¢KS |1 2yQof S [/ 2dzNI raveladIviicBeNsr dalsié G G S R
RSAANBR® {dzOK 'y 2NRSNJ) Aa Ay ffAYS mrhiK (K¢
refoulemenl 2F NBFdz2SSa (2 GKSANI O2dzy iNB 2F 2NAR3IA

The Supreme Court of India has in a number of cases stayed deportation of refugkessu
alAglyRQa ¢NMHzad 27F | FIAKI Yy | awyN.DParCholbVs. Bty i ¢
of Punjab & Othersin the matter ofMalavika Karlekar vs. Union of Indithe Supreme

Court directed stay of deportation of the Andaman Island Burmese réfugg & Ay OS a i
claim for refugee status was pending determination angriana faciecase is made out for

AN YyG 2F NBFTdAdASS aidl Gdzade ¢KS { dzZLINBYS [/ 2 dzNJI
declared that no one shall be deprived of his or her lifélmerty without the due process of

law. Earlier judgements of the Supreme Courtins De Raedt vs. Union of Indiad also

State ofArunachal Pradesh vs. Khudiram Chakived also stressed the same point.

Arrest, Detention and Release

There is yet aother aspect ohonrefoulmentwhich merits mention heré. The concept of
WLYOGSNYFGAZ2Y T %2ySaQ gKAOK INB GNIyaad | NBI
territory, which are marked as being outside Indian territory and the normal jatisdi of
LYRALFY [/ 2d2NIazx Aa | YIFI22N) WNRAa] FFOO2NR F2NJ
remedies. This legal fiction is violative of the internationally acknowledged principienef
refoulement In the matter of a Palestinian refugee wwas deported to New Delhi
International Airport from Kathmandu was sent back to Kathmandu from the transit lounge

of the Airport® He was once more returned to New Delhi International Airport on the
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IANRPdzyR 2F o0SAy3 1 SLI Adétentiof is ¥ tlagsic Sa¥d/on théiaboie t 142
point barring legal remedies to the detained refugee. The only relief in such a case is
through the administrative authorities.

Articles 22(1), 22(2) and 25(1) of the Indian Constitution reflect that the rulesitoirad
justice in common law systems are equally applicable in India, even to refugees. The
established principle of rule of law in India is that no person, whether a citizen or an alien
shall be deprived of his life, liberty or property without the autitprof law. The
Constitution of India expressly incorporates the common law precept and the Courts have
gone further to raise it to the status of one of the basic features of the Constitution which
cannot be amended.

The Indian Constitution does nabntain any specific provision which obliges the state to
enforce or implement treaties and conventiah# joint reading of all the provisions as well

as an analysis of the case law on the subject shows international treaties, covenants,
conventions and agrements can become part of the domestic law in India only if they are
specifically incorporated in the law of the land. The Supreme Court has held, through a
number of decisions on the subject that international conventional law must go through the
process & transformation into municipal law before the international treaty becomes
internal law'® Courts may apply international law only when there is no conflict between
international law and domestic law, and also if the provisions of international law sooght

be applied are not in contravention of the spirit of the Constitution and national legislation,
thereby enabling a harmonious construction of laws. It has also been firmly laid that if there
is any such conflict, then domestic law shall prevail.

Addressing Refugee Problem
India has taken numerous steps and measures to fulfil its international obligations in respect
of refugees. Some of the more important ones merit detailed mention.

Entry into India The Government of India have followed a fairlyetdd policy of granting
refuge to various groups of refugees though some groups have been recognised and some
other groups have not been, often keeping in view the security concerns of the nation.
However, the emergingrend of past refugee experiences lrei@stimony to the fact that

entry into India for most refugee groups is in keeping with international principles of
protection andnon refoulement'! Further, such entry is not determined by reasons of
religion or any other form of discrimination. It jpde pointed out that India has granted
refuge to Buddhist Tibetans, Hindus and Christians of Sri Lanka, Hindus and Muslims from
the then East Pakistan, Hindus, Muslims, Christians and Buddhists from Bangladesh and
Sikhs and Muslims from Afghanistan etc.

Work Permits There is no concept of work permits in India, although refugees who are
granted residence permits do find employment in the informal sector, without facing any
objection from the administration. In fact, Tibetan refugees have been grantaasiand
other facilities for selfemployment. Similarly, most Sri Lankan Tamils have been granted
freedom of movement within the camp areas, enabling work facilities for them as casual
labour. Similarly, Chakma and Afghan refugees have also been engagaigful, even if it

is in minor forms of employment.
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Freedoms Generally, refugees are allowed freedom concerning their movement, practice of
religion and residence. In case of refugees whose entry into India is either legal or is
subsequently legaligk there is limited interference by the administration regarding these
basic freedoms. However, those refugees who enter India illegally or overstay beyond
permissible limits, have strict restrictions imposed upon them in accordance with the
statutes goveming refugees in India i.e., The Foreigners Act, 1946, Foreigners Order,
Passport Act etc.

Handling Refugees Legallyrom the moment of entry of a refugee into the Indian territory,

the laws of India would apply to him/her. Therefore, enforcement andussc personnel

who have to deal with refugees cannot overlook the legal requirements which have to be
adhered to by them. In the following paragraphs an attempt has been made to identify
some common situations which may be faced by enforcement and sgqueitsonnel in
dealing with refugees. An attempt has also been made to suggest possible courses of action
within the legal framework.

The main purpose of this attempt is twofold. Firstly, it will help to focus on the need for
showing due concern for humanghts. Secondly, it is also important to create awareness
about the unavoidable compulsions, which forced the person concerned to take refuge in
the country and the inherent and unmistakable poignant human situation in the entire
episode. It is pertinento remember that the circumstances and facts pertaining to each
refugee may be peculiar and different from the rest. In such cases, therefore, it is extremely
important to ascertain, understand and appreciate the background of the compelling
circumstance®f each of the cases so that the law of the land may be applied in the most
appropriate manner. It is in this context that the legal provisions, directions and guidelines,
if any, issued by competent courts as also the practical experience gained ingdeith

such cases, would come in handy.

Keeping the above aspects in view, some of the more important situations relevant to
security personnel are enumerated below. An attempt has been made to highlight the more
feasible options which could be considdrin dealing with refugees. It goes without saying
that these options have to be exercised within the legal frammek of the country.

Conclusion

As per orders of Karnataka High Court to the Election Commissilonliefwas directed to

enroll around 48000¢ A 6 Sy NBFdASSa Ayid2 G20SNDE tAad
The court here read the provisions from the Indian Citizenship Act, 1955 and held that
children of Tibetan refugees born in India between the-gfitdate of 1950 and 1987, as
mentioned in the Citizenship Act 1955, be considered Indian citizen and allowed to vote.
This is a huge step forward where we find that how Court has taken a positivist law a step
further and help refuges in provide a greatest right to vote. The India hasvitscontention

in signing the convention and this is justified as it has been facing a lot of internal
disturbances and has been a huge receiver of international refugees seeking asylum. Signing
Fye O2y @SyidaAazy 27F adzOK | yihdéredNdemps & gubvitle 2 y &
safeguard to its refugee. Despite this Indian administration has been blamed time and again
for being careless in dealing with refugees and also itstapsm approach. All this can be
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meted out by good governance and healthwlaCourts have major duty to make sure that
they protect the rights of refugees here.
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Abstract
Culture it is argued influences values, wevldw, and the structures of human
relationships. To quote Hudson (19875 LJPy 0> WOdzt (dzZNBS G St f a dza
RS&AANBI |yR (GKdza (2 @I fdzSdQ /[ dzf GdzNB | & |y St
the International Relations scholars. It acquired plausibility especially in the @okt War
period. Thepost positivist critiques or Alternative theories (as Robert Cox dubs them)
SYLKFIaAT S GKS NRtS 2F GOdz Gdz2NBé Ay 02 YLINBKSYy
in the last fifteen years. Culture has also become the focus of foreign policy schblatsy
to grasp the cultural influences on the decisions of leaders of various states. With
3ft20Ft AT LGA2y Q& FESEAY3I |Nya O2YLINBaaiAy3a ¢
presented by its proponents), scholars increasingly attribute rise of abfulture, which
NBEY RS N& Sy lj dzA NB I YR SELX I yIFdA2Y NE @2t OAY =
Constructivism has reached its pinnacle with cultural explanation of international relations
AY wAOKFNR b SR CytBadTResarp af Intedaidnal Rations. Interest in
studying culture has also increased after works like Clash of CivilizationSadiné&ower
gained popularity.This makes us infer culture is a relevant field of inquiry in International
Relations. The unanswered question is whether welt can explain or predict
actions/decisions/policies of states in the international system. This paper will attempt to
critically reflect on culture and its role or otherwise in international relations.

Keywords: culture, international relations, sociatonstructivism, soft power, clash of
civilizations
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Introduction

Culture as an explanatory variable escaped the scrutiny of International Relations (I.R.)
scholars till almost the last decade of 20th century. |.R. scholars were preoccupied with
power politics,peace, war, political Idealism, national interest, economic interdependence,
security, conflict and cooperation, hegemony etc. since its inception in 1919. Their major
concern was avoidance the -oecurrence of another catastrophic World War. Even the
mainstream paradigms like Idealism, Realism and Marxism paid hardly any interest to the
role of culture in understanding and explaining World Politics. A decade into the 21st
century and many scholars including Yu Xintian, James Ferguson, Monika Mokre, Iver B
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Neumann, Alexander Wendt, Martha Finnamore, Thomas Hylland Eriksen, Iver B. Neumann
FYR 20GKSNBR SYLKFIaAl S GKS ySSR F2NJ aONHziA Yy A
International Relations. Yu Xintian went as far as to point out that even though
GYFANMBI Yé LYOGSNYFdGA2yFtf wSEtlFdA2ya ¢KS2NER oLw
FIENI NSFOKAY3I AYyFfdzSyOSsT aAIy2NIr yOS 27F Odz G dzN

It was only after the collapse of the Soviet Union that culture was realized@scapt with

the potential to explain the events of world politics. Social Constructivism gained
prominence especially after it claimed that studying a state's political culture could help to a

large extent in understanding that state's behaviour at theetinational level. This claim to

a large extent was supported by the enquiry into collapse of the Soviet Union. Social
Constructivism for most part derives its major inspiration from sociological concepts of
structure and agency while strenuously emphasi@i Odzf (G dzZNBQa Ay ¥f dzSy OS
states.. Feminist theorists (under the Postmodern and Postcolonialist approaches) and other
CSYAYAAQ LYGSNYIlFGAZ2Y I § wStlGA2ya ao0OK2fl Na
sustenance and preservation of atgarchal system which is not pigiven or normalized by

Gyl GdzZNBeéd CNRY GKA&a LI Y2NIYAO @GAS6x AlG 0S0:
important role in International Relations Studies. Some scholars like Jongsuk Chay, Lapid and
Kratochwil, JulieReeves, Gienow Hecht and Schumacher, go a step further and accord a
determining role to culture in International Relations Studies. Before delving into the study

of culture in I.R. it becomes pertinent that adequate attention is paid to what constitutes

culture.

Understanding Culture

Culture is a fuzzy term. It has been described as a notoriously ambiguous coBicegt it

came under scientific scrutiny in 1871, it has remained a slippery notion; many scholars find
difficulty in defining it or capturingts essence as it is very inclusive, making it very
challenging to decide what it excludes in its definition. Culture, due to its excessive currency

in commonplace as well as in academic circles has come to be regarded ag\adssif

02y OS LI G KEDKSKHIFISROALGL RA&Odza&aA2y 2NJ Of I NA ¥,
selfevident nature that this concept needs extensive analytical understanding.

Edward Taylor first defined the concept of culture in his bderkmnitive Culturan 1871 as,

& G keomplex whole which includes knowledge, belief, art, mortals, laws, customs and any
20KSNJ OFLIoO6AfTAGASE FYR KFEoAda I QlfweAiNBeR o8&
learned behaviour of a society or a subgroup according to Margaret Mead. CliffortzGee
RSAaONAOGSa OdzZ GdzNBE |4 daAyLX e GKS SyaSvyofS 2

GKS FYGKNRLRE23IAOItT RSTFAYAIGA2YS | Fff | NHdzSazx
RAAGAYOUADS o62dzi GKS & ¢ &ondrEocial grduf. Andavien | LIS 2
GKS alyYS g2NR>X GOdzZ GdzZNBS¢ A& dzaSR (2 RSAONAO S

it has a more sociological emphasis.

As more and more research work was carried out on culture in anthropology, culture came
toimpliOA Gf &8 NBLINBaASY(d RAFFSNBYG (GKAy3Ia (2 RAFTF!
(Kroeber and Kluckhohn who compiled 162 definitions of culture) to culture is learned
behaviour; from material objects being seen as constitutive of culture to cukuisting

only in the mind, and from culture consisting of observable things and events in the external
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world to culture consisting of ideas alone. Some scholars have even defined it as a
Gw2 NEOKI OK 2F | &a20ASde¢o

Some scholars argue it is more importanK I & & Odzf 4 dzZNB¢ R2Sa GKlFy &
explain is a source of identity and control mechanism and is also structure or framework

that gives meaning to particulars. Culture, other scholars maintain, builds on shared system

of beliefs, attitudes,values, expectations and norms of behaviour. Still others underline

culture as an overall way of life of people that includes language, religion, ideas, dress,
customs, codes, institutions, government, law, work of art, morality, rituals and ceremonies
andsymbols.

From the various definitions of culture it can be inferred that culture comes into being only

in a society. People living together for generations create a pattern of behaviour, both
implicit and explicit, to survive the natural environment gmeserve themselves from the
FGdrol FNRY (GKS FfASYy 2NJ 0KS a20KSNE Odz G dzNB
symbols and through external manifestations like artefacts and traditions. The core of
values and ideas that are passed down for gatiens, are both products of various actions

and also become or have potential for conditioning elements of future action.

Cuture in International Relations

Many schools opine that it is after the collapse of the Soviet Union that culture as an
indepenSy i @F NAIF6fS Ay LYGSNYyFGA2ylf wStlFdAz2ya

F NHdzSR GKIFG AG A& FNRdzyR (GKAA&A LISNRA2R GKFG /
Fy AYONBIF&aSR AyiSNBaid Ay Odz G dzNBnterdpratedlas & & 2 dzN
part of the need to imagine the anarchical international system to be always in conflict.
Adherents of the Realist School view the world necessarily in terms of clash or conflict due

to lack of order. Huntington, following their traditiom 1993 argued that any clashes in

future will be based on civilizational lines in the pdSold War world. But there were some

visionary scholars who recommended the need to study culture in International Relations as

early as 1979. Geoffrey Barraclough,Turning Points in World Histqrgoncludes his book

GAGKS aX®d why8 Odz G§dzNB FyR OAJAf Atelfulule2y XoL
RSLISYRa ¢

O9YLIKIFaAT Ay3d GKS F20dza 2y OdzZ 4dzNB Ay (GKS wmdbds
political A 34 dzS& GNI yaF2N¥SR Ayid2 NBY!Il Ndreficlfy, Odz i
culture has been gaining prominence also after Richard Ned Lebow published hisAwork,
Cultural Theory of International Relatiomswhich he argued that to theorize and déep

meaningful insights in international relations it is necessary to understand the nature of
society in which nations interaclt can be argued that culture was easily employed as it is

Gdzy aeaiisYS RQSEOfdzaA2y ¢ | OénAdERmKypar argues, a A OK ¢
GOdzZf GdzNBE A& Ffglé&a RSTAYSR Ay 2LIRAAGAZY (2
culture, until then ignored in International Relations, into prominence as a significant area

of research in International Relations Studies.

Rising Dilemma

Despite the emphasis very few scholars take time and space in their strenuous arguments to
define what they mean by culture and its role in the international scenario. As Batora and
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a2 NB NRIKGE @ LIRAY( 2dziX nsokciltuie K SorliNidlitics are | y R
' YOATdz2dza YR 2FGSYy YdzZ GALX S Ay |yeé 3IAGSY
been on the rise in the realm of international relations, its role in this field remains
underspecified in the academic literatird £

C
a?

Studies on Culture in International Relations:

According to Sherin Fahmy, the different aspects of culture in the realm of International
wStldAzya {iGdzRASa NB OFGSI2NRAT SR dzy RSNJ F2dz
weight of culture in geeral, studies working on the role of religion as a fundamental basis

of cultural formation, studies working on the concept of soft power and studies working on

GKS O02yOSLIi 2F LAeOK2ft23aA0Fft 61 NWé dz - AYGALl
culture in International Relations namely, Clash of Civilizations, Soft Power and
Constructivism.

Shift in Role of Culture

From being categorized only as the basis of moral thrust in the international system to being
recognized as a variable with the cappdo change, mould, move and influence national
behaviour and national interests, culture has come a long way which will be dealt with.

1. Culture as a Source of Conflict and Source of Cooperatlames Ferguson argues that it

was with Huntington thatkS y20GA2Yy 2F OAQGAt AT FGA2y Lt ol &
organization) differences leading to conflict began. Civilizations are presented, by

| dzyGAy3AG2y > a4 aOdz GdzNF £ ¢ SyGAGASE 6KAOK Ay
customs, instittions and seHdentification. He argues that even if war does not occur,

cultural differences will tend to lead to more misunderstandings and intensify competition.

He presents all these arguments inthe pgst 2f R 2 NJ g2NI RX ¢gKSNB 3f
become multipolar and multiO dzf G dzNJ f F2NJ G KS FANBRG GAYS Ay
This take was criticised by numerous scholars who also saw culture as a source of
O22LISNY A2y d ¢KS Y2ald AYLRNIOlIYG ONJhasOAaY ¢
completely filled the global system, and we do live in a apdtar and multicivilizational

g 2 NI Rd¢ LeiyilRatioha) doiNunication may also lead to dialogue, adaptation and

mutual learning.Hence, culture is studied both as a source of konfind a source of
cooperation.

2. Culture in Foreign Policyhe relationship between culture and foreign policy is not only
2f R o0dzi | &Gl dzyOK 2ySd &/ dzf §dzZNBE A& OSNIIF Ay f
L2t AO&Z¢ 20 aSNIDS RhistOr Naflahal [Radebs havel ISd daBti 2tal pilistify
their stands and acts. George Kennan was of the opinion that ideology (as part of culture) of
another nation when studied would help understand that nation better. Scholars like
Northrup also emphasizethe need to study culture in foreign policy studies. Batora and
Mokre are of the opinion that assessing the role of culture in foreign policies is based on
varying and partly contradictory understandings of culture and its functions in society.
Culture has not only served as a means of overcoming local, ethnic, and-ecmmmmic
borders and divides to create national communities but also exclusion of those not
belonging to these identities, due to creation of collective identities. Culture was used, by
many states, as a tool to attain or achieve their national interests a few times too often in
world history by using it as soft power, diplomatic tool, propaganda and ideology.
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Culture as Soft Powerhe role of culture in International Relations Studiesatsted with
W2aSLIK beéSQa YsafyRimvesTyidiMeans o Suddess in World PoliR04)

notes Yu Xintian. Nye first coined the term in his 1990 b&wkind to Lead: The Changing

Nature of American Power | S RSTAYSR a2 7F( gefdvadd Wl Waiit W¢ KS
OKNRdzZAK FGONY OGAz2y NI OGKSNI GKIY GKNRdzAK 0O2SNJ
RSOSt2LISR GKNRdzAK NBflGA2ya gAldK FffAasSaz SO
F NBdzZSR GKFG (GKA& g2dz R NBadeAdy M2y  dlly RY 20085 R¥AIO
There are throughout history instances when culture was used to promote a good image
abroad. By having a favourable image and identity, a nation could always maintain and
develop good foreign relations with any number i¢ighbouring, as well as, far away

nations. Major Powers like France and USA, have developed elaborate schemes for
promoting their culture abroad.

| dzf G dzNXB Q & padadds and Ydeologh® BattleCulture is extensively used as
propaganda. Duringthe 2 f R 2 F NE GKS ' yAGSR {dFiSa 2F ! YS
of ideas that attacked communism, promoted capitalism and democracy, defended U.S.
F2NBAIY LREAOASEAY YR FTROSNIAASR GKS ! YSNROI
is a classicxample of use of its culture by a state for propaganda. And with rise of media

YR (SOKyz2f23eésx aiKS SyR 2F GKS /2fR 2 NE A
LINE LJ- 3 ¥y R IEis a5 usedfinSdeclogi¢al battles in International Relationth Bo

Soviet Union and USA tried to win over states on their side by promoting their culture in

their ideological confrontation.

Culture as a Diplomacy Todlulture has been an active part of diplomacy. Diplomatic
relations were strengthened by projectinbe versatility and vibrancy of a state's culture.
Their attractiveness was further enhanced by promotion of their language, music and food.
For example, Alliance Francaise, an international organization with its headquarters at Paris
operates with the s@ aim of spreading French language and culture throughout the globe.
R. James Ferguson, indicates since 1920s, governments have tried to use culture in foreign
affairs to promote their language, music, media and views overseas. He further calls
attention to cultural diplomacy, giving example of operation of British Council throughout
the world which is an example of promotion of language and culture as part of Aation
nation diplomacy through student exchange programmes through scholarships etc. Ig wide
used by many countries with the aim of showcasing their exclusive cultures. Hence, culture
is massively used in their diplomatic relations by the states.

3. Culture Molds Foreign PolicyThere is a growing literature on the role of culture in
International Relations that deals with the ways and methods in which domestic culture of
nations influences their foreign policies and perceptions about the international system. A
substantial amount of literature on these lines is being produced by Social Conssts,
Feminism and other alternative approaches to International Relations, though not
necessarily only by them. There are also studies being made to demonstrate that it is not
just domestic policy that influences the foreign policy but sometimes ttiermational
order/system/ structure that influences and shapes the domestic policies of nations.

Domestic Culture Shapes Foreign PoliGulture, it is argued influences the decisions of
leaders and restricts government actions through popular pressiMest of the time,
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domestic culture informs actors, i.e., states, about the kind of world system they should

strive for. Different cultures in different societies have varying views of how the world
aK2dzf R 06S 02yaiNHzO( $ Bnvidioked I& tha hthesé it & impkziial & & &
past.

Social Constructivism, tries to emphasize that the concepts like anarchy and sovereignty
acquire meaning through actual social interaction. They consider culture as a determining
factor. Constructivism argues thatates do not know beforehand aoa priory what their

interests are. The national identity and interest of any state is formed on the basis of its
historicalg Odzf (1 dzN> £ O2y GSEG YR O2yRAGAZYy&ad aiOKI S
meaningsthat B2 LJX S 3IA GBS (2 GKSANI I QlAzyXodé t SiSN
internally in their makeup and this, impacts upon their behaviour in the international

system.

Feminism is another approach in International Relations Studies that stressesl¢hefr

culture in shaping actions of nations in the international scene, which is for most part
influenced by Patriarchy. Domestic culture which is heavily under the control of patriarchal
system prompts nations to mould their foreign policy along aggvestnes, characterized

by masculine traits that take no account of security of women or children in case they go to

g NAR 2NJ KIS YAfAGINE O2yFtAO0dad alyeé Lw CS
YIaOdzZ AyS Ay yI (dzNB I dic caltlras@fivariaus natoisdzf RSR 68 R2

International Structure Shaping Domestic am@reign Policy

When international order or system is envisaged, it is most often forgotten or ignored that
LYGSNYIFGA2Y L § NBfFGA2ya aAy Afithe interdtBoh RFSa i a
RAFFSNBYyU OdzZ GdzNBadé! yR GKAA adaeéaidsSy 2LISNFGS
(in majority of instances or at least the nations strives for it based on normative values) that

are creations born out of interactions between fdifent nations. The resultant culture is
powerful enough to mould and influence domestic policies. For example, China and India
(among many other nations) strenuously try to project themselves as adhering to Human
Rights, in order to maintain their globmhage because of pressures from the international
system which underlines Human Rights as fundamental goal that each nation should strive

for. From this it becomes clear that the international structure (as Constructivists define it)
influences the units,e., the states and other actors.

Apart from the pressures of the international system, many a times the international
2NBFYAT I GA2ya AyTFidzsSyOS adalidS o0SKIFGA2dz2NE (Ko
Martha Finnemore tries to establish thate internationalist organizations are involved in

the process of social construction which determine national interests. She in her seminal

work, National Interests in International Soci&y | NHdzS& (GKIFdG (GKS aGAy
LINBE2 NRI A Y SR |uf &e cardtdrited thidugiNgddcial abd interstate interaction.

| SNJ OFr&asS aididzRASa ¢6SNB !'b9{/h>X wSR /NRaaz D
influence on attitudes to poverty.

Perception Matters

From all the discussions and arguments what becomes app&¢hat culture by itself may
not play a determining role. It may play some significant role if the actors on the
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International scene perceive that in certain areas, culture has a significance of its own.
[BYRQ&a GF1S 2y Al Atxultdre) tNg go8sShidgs. Cultuie ddesinotlLJS 2 LIt
Wg2N] ZQ WY20S3Q WOKIyYy3aAS>ZQ o6dzi Aa @¢2N] SR> Aa
highlights the dimensions of the role culture can play in International Relations. Given the
conflicting interpretaions the term culture is subjected to, it appears that culture with all

the ambiguities and complexities attached to it is in no position to direct or steer any leader

2N aidlFdS Ayid2 RSOARAY3I 2y Fyeée YFGGSNI GKIF
interest. It is always the people i.e., the leaders and their advisers (themselves steeped in a
particular culture), foreign policy scholars, diplomats and foreign affairs ministers who if

they think culture is important will make culture work (when therents other means or

gl ek 6KSYy GKSNB A& | ySSR ¥2N) SELX FAyAy3a OF
change in foreign policy in name of culture. Ultimately, it is not always culture that does

things or moves things or changes things. It is emmlpysed, misused and abused by these
LIS2LX S F2NJ GKSANI oSYySTAGE GKSAN adlidSQa oSy
newer things that they themselves personally hold sacred/ important/ essential. Hence,
whenever culture is used as an expléoa or justification of actions of states, it should

never be taken for granted/accepted without a pinch of salt/without scepticism. As Sherin
CrKYe LRAYy(Ga 2dziz Gi0KS Odzf GdzNy f RAYSyairzya
often tend to cover [ag]: tools of external interference, determinants of foreign policies,
G2LIAOCA 2F 62NIRfe AaadzSas FyR aLl OS F2NJ vdz i

One way of explaining the phenomena of International Relations and culture may be stated

as follows: Since the vebeginning culture has been used/misused/abused by the national

leaders and other important actors in international relations. Culture is used with what can

0S5 RSAONAOGSR |a aaStSOGUALBS FYYySaAaléyYy BKSy
interests are Bing enhanced or accentuated by employing culture as a means it is cited. But

once it is perceived as playing no role, it is conveniently dropped. For instance, regional
organizations even when they state their purpose as strengthening cultural bonds have

never been observed to extend support to another state plainly on the basis of culture,
SaLSoOArtte AT GKS 100G A& &adaNB G2 KFYLSN Ad
example in this regard. .While national interest and cultural interests carlaéed in some

ways, it may be argued that culture alone may not be decisive in determining national
interest, especially in the context of globalizing world, where monetary and profit making
considerations reign supreme. In other words, capitalist culttreates money making and
LINEFAG YIFIEAYA&AY3A OdzZf GdzNBd ¢2 1jdz23S al GGKAS
FfA1S Oly GKSNBF2NB 068 SELISOGSR G2 | 02AR SE(
global economic interactions where cultural biars can limit trade. As Batora and Mokre in

their introduction statea { 0 1Sa &a2YSGAYSAa OFy 2@SNJ SYLKI &7
lack of clarity in the perception and practices in foreign policy matters. They make use of the
AYlF3S 27 { suukeNdndysbaiety 2oy e@ifance their interest in international
aealisSyos

Even though Social Constructivism along with other jpasitivist approaches clamour for

the increasing role of culture in International Relations Studies, evidence shows that states
are the major actors who decide the action and give appropriate reaction in international

relations, based on their perceived national interests. No state walks an extra mile to
benefit another only because it shares same or even similar culture withurider
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globalization, the tendency is to promote economic trade and business interests. And as

al GKASaAaSY | NHdzSa:X a2 KAES Odzf GdzNI £ O2y OSSNy &
the basic, shared interest most countries to achieve and maintaitonomic

LINR ALISNRGE@ dé | SNBE>X Odzf GdzNB 200dzLIASa | o6k O1 4&¢&
promote business interests. To put it in a broader context, the statement by James Ferguson

may be taken into accountx X X / dzf ( dzZNB A &nterhatioNdbrelétionF, BUNB® R0 A Y A
magic cure to conflict. Put another way, cultural factors may be much too dispersed an
influence to deal with major economic, environmental and social problems unless expressed
RANBOGfe (GKNRdzZAK LR SNFdzZ AyadAaddzirazyaos

Thee are many other scholars like Yu Xintian who emphasize the role of culture being used

to direct behaviours of states and their peoples to push forward the international
community in the direction of peace, democracy, justice, civilization and prospémity.
FYy20KSNJ LJX I OST aKS S@Sy | NHdzS&>X daDdzZARAYy 3 2N
YEAY dFala 2F 3I208SNYyyYSyida FyR t£tSFRSNAR 27F O3
assign a prescriptive and normative role to culture. They belong in the @3yteof

something that can be aspired or desired. There is little empirical evidence to show that
nations have indulged in such idealistic and normative goals yet. Many eminent scholars are
willing to assign a big role to cultural factors playing a sigmfigole in International

Relations Studies. But our study shows that we are still far away from such a notion where
culture can be assigned a determining role.

Apart from the problem of lack of empirical evidences, another fact that cannot be ignored
isGKIFG Odzf GdzNB A& lftglea Ay | FitdzEd LG 18
O2yaidlydy GKSNB Aa KSIFIge o02NNBRgAy3d yR S
international system due to many reasons including globalization and téotyoand
communication revolution. Hence, a concept that is not fixed/concrete/coherent/definitive
can scarcely be expected to guide any meaningful action and serve as a guide to any
decision in international relations.
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Zhina Facta? A y-PakisfaR Rdlationship: A Review

Tanwir Arshed
Department of Political Sciencé&Jniversity of North BengalDarjeeling

Abstract
In the present geostrategic global scenario post 9/11, India & Pakistan has been playing a
dynamic role in molding and reshaping the power politics and geopolitics of the larger
neighborhood and has also impacted the international politics sigmfig. Their growing
military strength, potent nuclear arsenal and heated talks, has in some way or other not
only influenced the global geo politics but has compelled from time to time various super
powers to shift their onus toward the region. Foreignlipes of these nations striving to
either protect their own sovereignty or to enhance their interest in the international foray
have brought larger players in the strategic prism. One such super power and crucial issue
that has affected and influenced th 2 dzG K ! aAly wS3IA2y LIRfAGAOA
relationship between these two neighbours. China has been the most formidable aspect in
accessing and influencing the internal as well as external strategic decision making policies
of India and Pakistg one being the mightiest among the countries of the Islamic world and
the other being the most influential developing country in contemporary world politics. The
present paper is an attempt to study the intricacies of relationsmpl their effects in th
Indian-Pakistan relationship and focus drow and to what extent such relationship has
affected the conflict riddersouth Asian subcontinent, in the days to come.

Keywords: India, China, Pakistan, United Stat@sopolitics, Strategic Locations

[This mper was presented at the"2National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction:

In international politics bilateral and trilateral relations between strategicailigl \nations

has always been a very crucial factor for regional as well as international stability and peace.
The present paper is an attempt to study one such vital trilateral relationship between three
Asian neighboursindia China and Pakistan. Beingclear states, sharing the same colonial
history and international borders with each other, India, Pakistan and China has turned out
to be the three major strategic players in the geopolitics of SéAgta. China has been the
most formidable state actomiinfluencing the internal as well as external strategic decision
making policies of India and Pakistan, one being the mightiest among the countries of the
Islamic world and the other being the forthcoming powerful stgateplayer in molding and
remoldinginternational strategic and economic policies in contemporary world politics.

Relations have grown between these three nations on the basis of necessity, prestige,
historical legacy and regional and international strategic moves. The conflict betweian Ind

and Pakistan continues to threaten international peace and security for the last seven
decades. The equation that China has been playing in respect to India and Pakistan
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separately has fueled more fire to the animosity than pave any path of resolufidres.
impact which these three nations exert on the scidntinent is at present a matter of
critical concern for all the international scholars. However before one could make a final
assessment of the future of South Asia and China, India and Pakistactiesiye one need
to assess how these relations developed to have a better understanding of the conundrum.

PakistarChina Relations:

The relations between China and Pakistan are based on three main-giliest respect,

and mutual benefit. After indepedence, Pakistan was the first Muslim, and the third non
communist, country to accord diplomatic relationship with China in 1951. Since then,
bilateral relations between both these nations have continued to grow, encompassing areas
of defense security, tade, economic cooperation, energy, infrastructure, water
management, mining, agriculture, education, transport, communications, science and
technology. Pakistan and China share a rare unanimity of views on regional and
international issues and they enjoy rabust relationship in thedefense political and
diplomatic fields, which have led to a birth otardialall weatheredriendship.

In past seven decades, the two countries have established their bilateral relations in multi
dimensional ways, which Baevolved in a manner to serve the interests of both countries.
Although the diplomatic relationship of Pakistan with China was established in 1951 but the
bonding between the twaD2 dzy i NA Sa aidNBy3IGKSYSR FNRY GKS

/ KA Yl Qan thie®N ih A96'H A year later Pakistan further showed its deep faith and

essence of friendship for China in the Sindian War of 1962, when despite being the ally

of the West; did it did not considered China to be the aggressor country and blardied |

for the borderconflict. This bold act of Pakistan where on one hand an open challenge for

India, on the other reflected the sheer commonality of interests that was emerging between
Pakistan and ChirfaAs an act of reciprocity during the visit ofrficer PakistanPresident

l 8dzo6 YKFIyQa G2 .SA2Ay3a 2y al NODK wmpcp GKS /
commits aggression into Pakistan territory, China would definitively support Padeiéthnis

by the time the 1965 IndoPakistan War erupted, PiskaniChinese relations were well
Saldlof AaKSR 0SOldzaS 020K O2dzyiNASAQ VyIGA2Y I |
evident when in the wake of the war the Chinese Government gave a threeW dd&kyNS S

dzf GAYlF GdzYQ G2 RA &Y ksioh Be disputed SikuBHinksg boMnbldryA (i I NB
2NJ St &S a0SI N FdzZff NBaALRYAAOAT AGE “H@awdnl £ € (K
GKS 41'1S 2F GKFIG 6F N GKFEG / KAYF 0SOIFYS t 1AZ
China became an importargnd alternative source of military and diplomatic support for
Pakistan. It was mainly their peripheral geo strategic and geo political benefits in the sub
continent and mutual antagonism against India that basically facilitated this rapprochement.
Moreoverit was the Chinese desire to strengthen and expand their sphere of influence with

Asian and Muslim nations that this relationship started taking a strong base.

Both these Asian neighbours with this shared sense of an evolving geostrategic environment
gradually came much closer to each other in various ways. Not only in strengthening the
regional strategic bonds but Pakistan even played a very significant role in developing
pathways of communication between the US and China that resulted in Henry Kissiga
GrAaAG 02 [/ KAYlF F2f{f26SR o0& ( KaBd cénsolidat®driNdt O t NB
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SinaUS relations and théShanghai Communiqu&hich prompted India to sign a Treaty of
t S 0SS CNASYRAKALI I yR [/ 22LISNIIA2Y 6AGK (KS {

The Indian nuclear explosion of 1974 introduced a new dimension to the strategic balance in

the region and gave fresh impetus of expanding avenues in Paki$tena defense
O22LISNY A2y d ¢KAA KIR 0SSy agStf RREIEYAISR
and according to these reports, China was the first country to supply Pakistan with weapons
ANI RS dzNF yAdzy G2 YI1S G €SIrad Geg2 ydzOf SI NJ o
1971 and 1978, China assisted Pakistan in multiple ways fromrguddfenserelated mega

projects, £59 tanks, the & Aircraft Rebuild Factory, sixty MIS fighter jets, 150 tanks

and other weapons as part of a $300 million economic and military aid agreénieven

during the time of the Iranian Islamic Revolutionkebruary 1979, which had threatened

peace and stability in the region, China stood firmly by Pakistan. It also condemned the
Ay@rairzy 2F KBEIARNENADI yOHA2VQWIKIG LR2ASR |
not only for the region but for the eire world®.

Similarly, on the same tune Pakistan always supported China on almost all issues important

to Chinese national interests like that of Taiwan and Tibet. During the post cold war decade

2F pnQa oKSYy tF1Aaddly & abecnySRE K varibuy defeice y & 2 |
F'YSYRYSyiGa oONRdAKG Foz2dzi Ay LINBGASG 2F t 1]
programme, China assisted Pakistarstrengthening its nuclear and conventional defence

OF LI 0AfAGASEAa o0& LINEYAAA yaHstad dydiristt forelgy d@jgrdssioa 2 f dzi
and interference including nuclear blacknd# This extensive nuclear cooperation reached

its peak in the 1980s and early 1990s, and included a secret blueprint for a nuclear bomb,
highly enriched uranium, tritium, saiéists and key components for a nuclear weapons

program complexX® Further the supply of military hardware including medium range
Shaheerl and intermediate range Shahedd Missile, J&7 aircraft, F22P frigates with
helicopters, KB jet trainers, F85 tanks, F7 aircrafts, Hong Niao cruise missile which was
NEOKNARaGSYSR a W.Io6FND avrtf IN¥ya FyR I YYdz
strategic ties between the twd.

Since the late 1990s, two countries acknowledged the fact that in otdesustain a
comprehensive cooperative relationship, substantive economic cooperation, matching the
level of political and strategic cooperation was absolutely necessary and they focused in
boosting their economic ties with each other. In the last few gedhrough frequent
interaction between the leadership of the two countries, the two sides have been able to
determine a vision for the direction of their bilateral economic relations.

However, relationship between China and Pakistan has recently famed snagsaison

detret  TA&GFYA F2OSNYYSyiuQa AyloAaftAade G2 O2ydN
own territory. Such terrorist groups are openly supporting and participating to promote
GSNNR2NARAAY YR @A2f SyOS Xiyiang ré&gloy wh@hiirenjaihs3dbezNI LINP
a major security threat and concern for the Chinese administration. China is also

F LILINSKSYaA @S o2dzi tlF{1AadryQa ydzOof SFNJ FyR O
wrong hand which has been clearly elaborated by samestern analyst? Moreover the

rising power profile and relationship between India and China and Western Economic giants
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remains a concern to Pakistan. Economically India remains to be a much better partner than
Pakistan and the rising India China tradenains proof of that.

But despite such bitter trails these two nations has always maintained thesgategic and

regional policy on much higher sides and had moved ahead in retaining a relationship of

trust, respect, with each other. The speech of femiPakistani P.M Mr. Aziz on September

HTX HAanap +aG Ty AYOGSNYylFGA2yLrf O2y ¥SRiRistanS Of S|
YR [/ KAyl Syez2ea |ff 6SFGKSNI FNASYRaKALI ol a
Khunjrub to Gawadar, the symbols @#stanChina friendship dot the landscapé

Currently, Pakistan and China are cooperating closely in the development of the Gwadar
deep sea port, which posiperation will enhance economic activity in Pakistan and provide
important access to the GuF y R G KS 2Aft &SI GNIRS NRdziSa ¥
western regions. At present, a number of important projects such as the upgrading of
Karakorum Highway (which links Pakistan with China), Thar Coal Mining, upgrading of
Pakistan Railways, and Paw&eneration Projectsboth nuclear and nonnuclearare

some examples of this expanding economic cooperation. Besides this, the two sides have
signed a large number of agreements on economic cooperation. China has opened up its
western region adjacent to Pestan for tradeand investment in order to reduce the
economic disparity between its developed coastal regions and other underdeveloped areas.
Once developed, this region would be a hub for economic activity between China, Central
Asia, and South Asia. Md2 @GS NJ t | {AadGlryQa SyidaNeR Ayidz2 GKS {
Fa Iy 20aSNBSNJ YR / KAYlIQa SyiuNeE AyaG2 GKS {;
(SAARC) as an observer would allow PakiStsina bilateral economic relations to grow

from a regimal perspective”

SinolIndia Relations

After attaining independence India sought to play a greater role in world politics being the
beacon to resolve issue of the developing and third world countries. On that principle India
became the firstnocommw/ A &G &GF GS G2 F2NXIFtfe NBO2IAYyAT
(PRC) and gave stress to initiate a period of bonhomie between the two. India accepted the
Chinese suzerainty over Tibet, and recognized it as an autonomous region of China and to

G f S & a@nsiond K exist in the world today aflSt LI Ay ONBIFGAy3 | Of
On April 24 1954 the signing of th®anchsheel Agreeméntin Beijing between Chinese

Premier Zhou Enlai and an Indian government delegation gave a solid start to this
relationship of mutual trust. This agreement along with some fruitful 1950s border
negotiation, marked the high point of Ind{@hina relations, celebrated by the slogdmdr
Chinibharbhai(India and China are brothers).

But despite of such cordial anddridly beginning the course of relationship between the
two Asian neighbours took a complete different turn in the subsequent days to come. With
the advent of Cold War, China began to see India as threatening its perceived leadership of
the Third World. Qatroversies soon emerged regarding the Irtlibetan border and the
SincIndian border in general. Two areas were of particular concern: the eastern sector
(145,000km), which the Indians called the North East Frontier Agency (NEFA) and which the
Chinese eiwed as South Tibet; and the western sector (34,000kmhichincluded most
prominently the Aksai Chin plateau, bordering Kashmir, Xinjiang and Tibet. Some analyst
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have stated that, duringthds G S pnQa GKS ! { [/ SYyGNIf LEyGStt A
shS1 Q4 | 3Syda FTAYIFIYOSR FyR (NI Ay SRInMarchofSGly N
1959, following an uprising against Chinese rule in Tibet, Dalai Lama fleeing to India created
significant tensions between the two nations.

Things turned out tde worse when again in the year 1956, the Communist Party of China
promulgated its first official map of China and the surrounding area, rejecting the McMahon
line (first demarcated by the British colonial authorities in 1914) showing large swathes of
Indian Territory within the borders of China. The Indian government reacted angrily,
I OO0dzaAy3a GKS [/t 2 T  bhideksii NhisNGedarde péréofifed BYA y 3
ongoing border disputes between the two sides, beginning in 1959 with Chinese incursions
into Ladakh and the North East Frontier Agency (NEFAn due course, these tensions
between the two led to Sindndo war on October 1962, which ultimately resulted in Indian
defeat and large stretches of its territory being occupied by Chinese foiltemte. The

1962 war almost brought an end to the much expected diplomatic and economic relations
between Beijing and New Delhi; instead bolstering the positions and relations between
Pakistan and China in the region. Indhina relations remain bitteduring this entire
period due to frequent border skirmishesuch as at Nathula on the Sikkifribet border in
September 1967 and at Somdurong Chu in 1987.

However, the process of rapprochement between the two initiated because of international
pressiZNBE Yy R GKS RALIX 2YI GAO NBtlIGA2ya 6SNB NB
AYL SYSYGSR AGa SO2y2YAO NBTF2NXYa YR |yy2dzy
Notably after the visit of Rajiv Gandhi in 1988 bitter relations somewhat thawed, whémn bot

sides agreed to deal with thesue of LAC (Line of Actual Control) peacefully and bilaterally.

This came in force in September 1993 after the visit by Indian Prime Minister Narasimha
wk23 gKSNBE GKS fFyRYIN] I 3NBSYSdTiangailitydon a A 3y S
the Line of Actual Contrad [ 2 8./ Thi® agreement significantly improved relations and

included force reductions. In 1996 President Jiang Zemin became the first Chinese head of
state to visit India since the 1962 war.

But the Sineandian relations were constantly tested and went through sever strains even

after the process ofapprochement. In 1998 when India went ahead with its nuclear tests

P.M Vajpayee wrote a letter to the President of United States clarifying that the test were
O2yRdzOGSR G2 LINRPGSOG ylFrGAzylf aSOdzaNARdGe | a |/
Wt 1 A&adGElyY | 02 @S NWOY tzd sadé e ore MayI2,y1994, indianS
58FSy0S aAyArAadiSNI DS2NHS CSNYI yRST RiladNAo SR
Process of normalizing the relations was initiated by the NDA Government when in the year
2000 President K.R. Narayanan visited Beijing and became the first India head of State to
visit China. In 2003 both the head of Governments made signifiati@mpts in coming

closer to each other, while opening new economic avenues, border trade in Nathula,
indirectly recognizing Sikkim to be an integral part of India, initiating dialogues at a level
which was never done before. Financial institutions of bo#tions were opened at each
mainland, air routes were opened up and trade between the nations crossed the billion
dollar mark. Thus gradually the process of normalization of relations between the two Asian
IJALYGQa AINBG aGSLI o e ticaidIraderelatibnghip PetvicénShg twd KS R A
nations have increased tremendously, with frequent high level mistrial meeting, friendly
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visits, bilateral agreements, trade and commerce, strategic economic dialogues etc gradually
India and China came much cloge each other in ever field. Not only in the regional
bilateral relations but India and China have now come to cooperate each other in various
global multilateral frameworks too. Such as the BRICS, G20, WoT, Global Warming (Kyoto
Protocol), Asian count&s development programme etc.

However, issues like continues incursion by the PLA inside disputed territories between
India and China, providing staple visas to people of Arunachal Pradesh has been major
irritant in the relations. The amount of economgrowth and bilateral trade hat was
foreseen in 2003 has not been achieved in the last 10 years due to allegation of economic
dumping and lingering mutual suspicion and misconception between the two nations.

Ly GKS f I GS "deontOrithdreyiere tolinkhbriant international events which

caused ramification in China, Pakistan and India relations as well as beyond the region.
First, there were the Indian anlakistani nuclear tests in May 1998. However, China did

not abstain or veto United Nains Security Council Resolution 1172 (6 June 1998)
condemning the Pakistani and Indian nuclear t€stSecondly, it was the 9/11 attack which
O2YLJX SiStfe& OKIFIy3aSR (GKS &O0Sy I-Ralistan relafiths. THNE W/ KA
which was an openriend and supporter of Pakistan suddenly took a neutral stand in the
SYGANBE aOSyINA2d a2NB2@SNJ ! {Qa SR hLISNI GAZ2Y
fundamentalist Islamic terrorism and jihad brought Pakistan to the frontline showing the
fallaciesof terrorism being used as state policy which ultimately boomerangs on the state

itself.

Conclusion

Today, without doubt the Pakistani policy makers continue to believe that their country
NBYFEAya OSYGNIXf (G2 [/ KAYIl Qa thém éxtertyhe Bdgrc thit2 dzi K
AGQa GKS NBOSyld GNBYRa Ay AYOISNYyFraGaazylf SN
and US which has provided added reasons for the closeness between China and Pakistan
Similarly both the Chinese and Indian leaderslugn perceive that long standing
detachment and animosity nurtured on long standing disputes would remain harmful for
both the economies. India has made attempts to adopt many Chinese models which cater to
urban planning economic growth as well as resountiézation. China similarly is making
attempts to imbibe Indian models of Local Self Government, conflict building mechanism
within center and states within their own nations.

Yet they continue to face the pressure of their new regional level interfgbih still

remains very fragile in the future, prone to major changes either due to decisions by short
sighted statements or rapid change of international scenario. The recent period has also
seen the three major players of Asi€hina, India and Pakistaagether - not only taking

steps in improving their bilateral relations but also becoming joint partners in regional
forums like the ASEAN, Shanghai Cooperation Organization, SAARC and much more,. In the
present decade leaders of both Pakistan and Chiagehgradually began to accept the

reality of emerging India and has become increasingly willing to positively reciprocate to
LYRAIFIQ&a Sy3l3SYSyid 2@0SNIdz2NBad . dzi IABSY (KS
long time their future remains indefite. Perhaps, given the virtual lowering of their inter
aGrasS OGKNBFGa GKS 3INBFGIGSNI OKItfSyasS (2RIeé&Qa
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limitation. It is in this context that there is a strong need to revive debate in India on the

nature and signi€ance of Chin&akistan relations in order to evolve a better understanding

and policy response on these issues. Moreover the recent high expected visit of Indian Vice
President Hamid Ansari to China in the commemoration of six decades of Panchsheel
definitely shows a hope of new beginning in the bilateral relationdhgpween the two

LaAAlLY 3JAlLydao ' 3 {ARKdz | YR , dz y- Bediggy & A R S N.
Islamabad and New Delhi to work towards establishing a strategic restraint r&ime

Relations between India, China and Pakistan depends entirely on the farsightedness of the
leaderships of each of the three nations to initiate and establish an amicable environment
based on economic, social and cultural linkages which could be the toadecimate the
prolonged aura of mutual suspicion, hatred and mistrust which might open up avenues of
resolving important strategic disputes.
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Abstract
Global governance is referred to as an ongaimguiry into managing the dynamics of a
more global world order of today. It is deliberately linked to globalization, but it transcends
the latter. This paper provides the linkage between global governance and intellectual
property (IP). The author highhits the Trade Related Aspects of Intellectual Property Rights
(TRIPS) and emerging regime dynamics of |P-eikaenines the narratives of both the ptB
advocates (especially concerned with TRIPS) and opponents to provide a comprehensive
worldview of thecurrent global IP regime. The paper finally brings forth valuable insights
into the changing global governance of IP enforcement with a strong emphasis on the new
challenge for developing countries.

Keywords:Intellectual Property (IP), Global GovernanGobalization, Enforcement, World
Trade Organization (WTO), World Intellectual Property Organization (WIPO).

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Deltn3 August 2014]

Introduction: Globalization and Global Governance

Governance and globalization consist of the core of international relations throughout the
KAaU02NRE 2F (KS RAAOALIAYS® |1 25SOSN) WiKS SyR
national institutions in Europe, and raising concerns with environmental degradation and
othertransd 2 NRSNJ SEGSNY It AGASE FNB y2g6 ALINJAYy3I |
(Lake 1999). The decline of the natistate along with at least some of its \wgrnance

functions has given rise to three new forms of governance (Whitman 20037263The

first is governance without government (Rosenau and Czempiel 1992), governance without
government management. Therefore today various matters are managed witheuhelp

of the nation state. Second, governance through various public policy networks. At global

level this refers to the growing involvement of international NGOs (INGO) and private sector
organizations at different levels. Third, governance at théa@ldevel can be normatively
mediated and moderated. Here we may include the efforts made by the Commission on
Global Governance (CGG) and the Global Compact once created by former UN Secretary
General Kofi Annan.

Global Governance of Intellectual Propsgr{IP)

Notwithstanding this more nuanced interpretation of globalization, global governance has
always been interpreted as biased towards the developed nations. Therefore, the
developing nations while implementing new bilateral or multilateral IP agreeméaive
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found that their interpretative scope regarding rights or opportunities are largely defined or

NF KSNI f AYAGSR o6& GUKS gle& GKS !'{ 2N GKS 9! ¢
both micro and macrénterplays of regime theory. The praliag regime complex that
contextualizes international IP assists in the deployment of regime theory to explore the
tensions and overall counterhegemonic landscape that characterize oppositions to the TRIPS
Agreement. Consequently one of the operationadtiges of the IP regime complex is the

politics and the process of regime shifting or forum shifting (Braithwaite and Drahos 2000)

by both developed and less developed countries through specific and-pautif treaty and

non-treaty forums that are now parof global governance framework for IP. The very
contesting nature of IP rights granted and made easily available demands that we need to
f221 0 G§KSY WHdA, Yegidndl, fglobalandhalsdddlisiid Gng donsequence

of such a multifacetedapproach is that we are bound to encounter clashes between
national, transnational, international, customary and see@nomic rules as they relate to
ALISOATAO 202S0Gax ¢2NJa FYyR ARSIFAQ 05dzi FASTE |
opportunities for the WIPO to inquire into the legalese of the existing global IP rights and its
implications so that the Zicentury knowledge economy can grow with lesser interruptions

and there could be a balance between the developed and the developing nations.

We¢KS O2yOSLIG 2F 3FA20SNYIyOS RSLAOGA SyRdzNAy 3
through which individuals, many institutions (private and public) and regimes manage
common, diverse and conflicting interests (CGG 1995a & b). The emerging global
goverr YOS ¢2dzf R O2YS WAYy | ¢gl& GKIFIG FOO2YY2RI
LJdzo f A O&a Q 064).9huk, the evalution, imtecaction and unravelling of globalization

and international regime dynamics in the IP arena makes IP a subject matter af glob
governance.

The emerging international IP governance shows the evidence of forum shifting or regime
shifting in the last more than a decade or so since the advent of the TRIPS in 1995. Thus
NEIAYS AKAFGAY3I A& RSTAYSRyuolaate BY Imgving tiedtys Y LIG |
negotiations, law making initiatives or standard setting activities from one international

@Sy dzS (G2 Yy20KSND o1 St FSNI Hann 9 HANPO D

TRIPS Agreement and Emerging Regime Dynamics of IP

How the TRIPS Agreement negotiated during theguay Round of talks (198B1) of the

General Agreement on Tariffs and Trade (GATT) has a longstanding impact on shaping the
international IP governance would be discussed in this section. The coming of the TRIPS
O2dzft R 06S GSNX¥YSR I a Iliwdtionalddopndiedetemmhédd tolir&ied S Y
international intellectual property IP) standards and boost IP protection in developing
O2dzy UNASAQ 05SSNBE HammMO® ¢KS ¢wLt{ ! IANBSYS
AYOSNYFGA2Y T LINE dr&esiits Hsiorical and jurididal raots toBdvédal = WA
earlier international agreements, two of which dates back to the nineteenth century. The

Paris Convention for the Protection of Industrial Property of 1883 and the Berne Convention

for the Protection ofLiterary and Artistic Works of 1886 were precursors of the TRIPS

Il ANBSYSY(iQ OwAOKINRA HAannY nod ¢KS KAAG2NRO
national treatment for foreign innovations in the areas of patents, trademarks, industrial
designs, appétions of origin, and utility models, whereas the Berne Convention had the
alYS LINPOGAAAZY F2N) O2LRBNAIKGA 2yfeéd WblaAaAzy!
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to provide any particular standard of protection. It merely requires that whatever level is
provided to domestic works also be provided to foreign works.

Essentially, then Paris and Berne Conventions amount tedismmiminations agreements in

GKS IITNBIFra 2F Ltwa NFYGKSNI GKIFy |3INBSYSyGa Gt
these two hisbric agreements were hardly accepted internationally. This happened because

many of the countries felt that these agreements would be a disadvantage for harnessing

the benefits of technological transfer and development. It is noted that in 1893, the Paris

and Berne Conventions were merged into a single secretariat which later came to be under

the control of the WIPO. In 1974, WIPO became an integral part of the UN to help nations
develop multilateral norms governing IP, national legislation and finallyigeoa platform

F2N) ySA20A1LGAY3 AYOGSNYFGA2y I f GNBFGASaD | 26 8
as its predecessor agreements. That is while some members of WIPO attempted to press for
effective minimum standards for IP protection, there was wwththe organization
considerable resistance to these attempts as well. Neither was WIPO endowed with an
effective mechanism to enable it to enforce what minimum provisions its membership was
FofS G2 FAINBS (42Q owely w™ddgROhave findlly [&d-tdthe> G K S
birth of the TRIPS.

W¢KS O2yOfdzarzy 2F ¢wLt{ NBLINBaSyda | NBg?2
establishing a universal, comprehensive, and legally binding set of substantive, minimum IP
standards, TRIPS both strehghs and supplements the earlier patchwork of international

IP agreements (Okediji 2003: 385). Thus the primary function of this agreement is to
establish and enforce the basic minimum standards and protection for IP across the world.

But it is very clar that the agreement was not aimed to bring harmonization of IPRs
because the signatory nations of the WTO have all the freedom to devise their own national
NBEIAYSa F2NJ LINRPGSOGA2Y 2F Ltwa S@OSYy gKIFG KI
nationsadhere to the main provisions of the Paris and Berne Conventions while calling for
V2O0KAY3 GKFEG RSNRIFGSE ylraAazzyQa 26t A3dFGAZ2yaA
for example the basic principles of national treatment and the most favoured natien
AdNRy3afe SYyakKNAYSR Ay (KS ¢wLt{ ! INBSYSydaQ o

Though the TRIPS Agreement has generated fresh controversies between the developed and

the developing nations, yet the controversies related to IPR are considered age old. Thus

Wi KS obtivderii ddveloped and the developing countries over TRIPS reflect tensions

that inhere in the provisions of IP rights and which have accompanied IP regulation since its
AYOSLIIA2YQ O065SSNB HammyY pOd Ly Tl Odecback KS 2 N
to 15" century Venice when the first patents were issued and to the lat8 &@ntury

9y 3flyR SaitlofAaKSR (KS F2dzyRFGA2Yy F2NJ FANRE
works the global phase in the evolution of intellectual property W { Ay 3 Q® ¢ KS L.
makers across the world have to brainstorm how they will secure their national resources

and best utilize them on the face of an irreversible global IP regime. The TRIPS Agreement
represents a quintessential breaking point and a towchs for locating the regime

dynamics in the new international intellectual property order (Oguamanam 2012: 64). As

YN} YyASN) I R@20FGSa GKFG AYyOuSNYyFraGA2ylFf Lt NBEIA
norms, rules, and decision making proceflit | NRdzy R g KA OK I Oi2NRa S|
in a given area of international relations (1983: 2). It is the states which play a crucial role in
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devising the international regimes and accordingly they change them in course of time to
suit their interests.

W{AyOS 22NIR 2INJ LLX GKS '{ KlFIa oSSy YI{AyS3
AYOSNYFGAZ2Y T AYyGSNBadas yR GKS ARSFGAZ2YI
FANRG STFF2NIa G2 YIF]1S WLINRPLIBALE 20 A@XOHy2¢
which particular conceptions of rights and duties are |nst|tut|onallzed each settlement

LINPYLII&a yS¢ RAALMzOSEAST LRfAOE akKAFTGaz FyR yS

historic initiative taken by the WTO to glolzai the IP rights so that innovation and
development can go hand in hand, has brought forward a long standing and much bitter
aGNHz33tS 6SG6SSy GKS RS@OSEt2LISR YR (GKS RS@SH
1800s, developed countries worked to déwe, strengthen, and harmonize international IP

tl o6a IyR (2 AYOGSNYLFGA2yEFEATS Lt LINR G SO0 A 2
arrangements, the first multilateral IP arrangements emerged. To administer these treaties,
governments created an internanal secretariat which ultimately became the WIPO.
Overtime, a global IP system emerged, comprising a dynamic set of national, regional, and
multinational legal institutions. By the mitb80s, there were some eighteen international

IP treaties (coveringopics from patents, trademarks and geographic indications to
AYRdAz2AGNAR L RSaA3Iyaovs vYzaid 2F 6KAOK gSNB | RY)
observed that because of loose enforcement mechanisms or flexibilities inherent in TRIPS,

the WTO membes have the opportunity to exercise discretion over the level and form of IP
protection largely within their respective borders.

It is worth mentioning that in the Z0and in the beginning of the 2centuries, we have

gAYy SaaSR |-b&aIn@KketQeconoyys Model which is mainly driven by
AYF2NXYIEGAZ2Y (SOKy2f23@8d ! YR WLtw ¢la GKS y!
enforce the new innovation in various fields made in the US and in Europe, particularly in
developing countries. Therefore, thaclusion of IP into a more encompassing WTO was
nothing but to promote and establish the marketiented neoliberal economic rules in new

horizons. Though many developing countries (including India) initially opposed, but they had

to crumble downtothe Y LINBAa & dzZNB | yR Wy2(i 2yfeé& gSNB GKS
the largest markets in the world, they were also faced with the stick of coercive crippling
alyOuAazya dzyRSNI GKS !'{Q yS¢é GNIXYRS NBIAYS
Representative (USw0 605N} K2a& YR . NIAGKgFAGS wnnnT
developed countries were promised some respite fromlétSbilateral pressure if a uniform
O2YLINBKSYaA@dS Ydz GAfFGSNIFf NBIAYS 2y Lt O2dz

In fact, the TRIPSystem wanted to resolve the issue of rule diversity that badly damaged

GKS AyauAaddziazyltt YSOKIYyAAY 2F 2Lthao ! & h3dz
that covers all regimes of IP with binding, albeit minimum, substance content and
incorporatedd @ NBFSNByYy OS (KS FFaINBSYSyidia FRYAYAAGSN
obligations to protect IP are no longer optional, neither is there any crippling ambivalence
NBE3IINRAY3I GKS addmadlyiArgsS O2yiaSyd 2F (GKS Ay
commitment to them. Accession to the TRIPS Agreement is automatic and compulsory for

all members of the WTO, thus a more streamlined membership register, in contrast to the
confusion with the WIP@dministered treaties (2012: 65). Also he argues that SRIaws

in the resolution of IP disputes among the WTO member states, into theddgdd WTO
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binding dispute settlement system which incorporates retaliatory trade sanctions for erring

states. This is a sharp contrast to the {masting WIPO mechanism iwhich the
International Court of Justice (ICJ) had jurisdiction over the IP disputes emanating from the
WIPO administered treaties jurisdiction that was never exercised. So with this, the TRIPS
introduced a system seemed to be more rigorous, complet @stricted in comparison to

GKS 2Lth &aeéaidisSvyoe LiGa w2yS aAl S Fada FftfQ 3f
patents and all IPRs widely to each area of technology and creativity with very little
discrimination.

Article 7 of the TRIPS AgreementKk A OK A &4 KSI RSR WwW202S00A@SaQ
and enforcement of IPRs should contribute to the promotion of technological innovation

and to the transfer and dissemination of technology, to the mutual advantage of producers

and users of techni¢&knowledge and in a manner conducive to the social and economic
GSEFENBXQ 0.t 1Syeé mohdhbc0od .dzi 6KSy 6S SEI YA
negative outpours coming in from across the developing nations particularly as a result of

the implemertation of the TRIPS.

Developing countries were never involved in the making of international IP treaties during
GKS O2ft 2y Al f LIS NBIGhiR @ra tiddistingt developing Kdbintry. d®rkcérns
about international IP regulation emerge culmimagiin their fight for a New International
Economic Order (NIEO) and a Ne@&buth stand off on reform of the international IP system

in the 1970s and 1980s (Patel et al. 2001).

WAOKINR& oOoHnnnv auGNRy3Ife& I NBdAzS  Klaliwelfdtéd KS ¢ w
interest of the poor countries and that its effective imposition on them by the rich countries

has far more to do with the exercise of real political and economic power than it does with

GKS LRAAGAGDGS SO2y2YAO 0SyaSTQfilar Yu KISG ! GINB SKS
throughout the TRIPS negotiations, development economists and legal experts debated
evidence regarding the relationship between IP and development (Correa 2000; Watal
2001). But the IP proponents argue that stronger IP priddecwould encourage foreign

direct investment (FDI), innovation and technology transfer, and spur the development of
national cultural and creative industries. In the face of growing trade in counterfeit
medicines and other products, proponents present&donger IP protection as a way to

help protect public health and safety (Deere 2011: 9). In reality, it seems developing nations

a difficult time to upgrade their nascent IP regimes to gear up to accept and adjust with one

of the most modern IPR regimeNi® dza K4 2dzi o6& GKS ¢wLt{® ¢KS
enunciation, these changes (by the TRIPS Agreement) represent a marked strengthening of
adzoadl yaAgdS Lt adlyRFNRaAaQ Ay | RANBOOAZY 0N
of developing ountries and their economic sovereignty guaranteed under the TREPS
framework. Consequently, the entrance of the TRIPS into the global IP equation has yielded

a culture of disaffection against the agreement by developing countries akin to one that
prevaled against the (pr& wLt { 0 2Lt h FTNIXYS@g2N] o0& RSOSft 2L
2006).

But even before IPRs became trade related, the WIPO was very successful in helping

developing nations making their IP laws. The assumption of the relationship betwien IP
and economic development is generally accepted as an article of faith. For example an
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entire division of WIPO is concerned with cooperation for development (Pugatch ed. 2006:
19). The United Nations Conference on Trade and Development (UNCTAD) wiaiote bec
representative of the views of developing countries has produced a number of studies
calling for the improvement of the ways in which patent and trademarks laws operate in the
transfer of technology (UNCTAD 1975 and 1981). A number these issues andvitdh
omissions in the TRIPS, like ramctommodation of indigenous or traditional knowledge,
ASNA2dzaf & dzyRSNXYAySa (GKS ! ANBSYSyiliQa -a20A1 €
TRIPS, less developed countries became quickly frustrated with the fafltlie US and its
European allies to deer on the promised carrote. the opening of their markets to less
developed countries, especially in regard to access to agricultural produce, textile and other
export opportunities in foreign markets, includimgductions in agricultural subsidies and
concessions on imports of tropical products (Abbott 1989; Correa and Musungu 2002: 2).

Another disturbing trend was the unilateral trade sanctions imposed by the US despite its
repeated assurances on developingtions, in fact helped in mobilizing them against the

hidden agenda of the TRIPS. It has been observed that for the poorest nations, the promised
potential return of higher IP protection remained a distant reality because of serious hurdles
theyfacedatB YS® ! AL Ay Wi2 FTRYAYAAaUGSNI I yYyR SyF2NDS
TRIPS , developing countries faced the cost of financing and enhancing relevant government
agencies and the opportunity cost of employing scarce human capital to administer IP rules

in the face of more pressing social challenges (Finger and Schuler 2000). This was an extra
burden on already cash trapped nations and on the other hand, developed countries were

fast in implementing the TRIPS requirements which directly put the formetdebmd the
fLr0GSND ¢KSNBEF2NBE (GKS fF33Ay3 0SKAYR LIKSYy2Y¢
been once again accelerated by the TRIPS with the full support of the global capitalist forces.
CdzZNIKSNJ CAY3ISNI ' yR { OK dzf TRNRB, Inidsk déveldping caintries K | !
needed to develop or import the relevant legal expertise and depended on external
FaaAradlyoS G2 adaN¥2dzyid GKS O2yaARSNIo6fS FAY
These issues have fully raised an ARIPS bamm on many provisions of the Agreement

and NGOs, Civil Society Organizations (CSO) policy think tanks have highlighted and expose
them around the world.

Many scholars identified the negative effects of implementing the patent system already
prevailed, o éveloping countries. These negative effects are:
a. The high direct and compliance costs of the system which acts as a deadweight to
the innovative process by distracting resources from more useful activities.
b. The occurrence of restrictive practices in patdicensing which has the effect of
dampening the already small domestic industrial R and D efforts.
c. Patent monopolies imply higher prices for consumers and industry as well as
distortions in the allocation of resources.
d. The mystique of patent system cansttact attention from the more important
phases of the innovative process such as development and marketing (Manderville
et al. 1982).

In 2002, the World Bank estimated that TRIPS implementation would generate net losses for
Brazil of US $ 530 million,rf€hina of US $ 5.1 billion, for India of US $ 903 million, and for
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the Republic of Korea of US $ 15.3 billion. These all raised an alarm in the fairness displayed
by the TRIPS Agreement.

Finally critics warned that while stronger IP promotion might fogtesitive outcomes, but

this would surely require the right conditions, carefully tailored policies and laws, and a
range of complementary measures. Some of them emphasized that these same IP rules
could also slow down industrial development by constragnopportunities to copy and
adapt technologies (Fink and Maskus 2005).

Changing Global Governance of IP: Challenges for Developing Countries

There was striking diversity in the approach that developing nations took towards the
implementation of the TRIPBY G KSANJ yI a0Syid Lt d83aGSYdP Wa2z
took varying advantage of the legal safeguards, options, and ambiguities in TRIPS, now
O2YYz2ytée NBFSNNBR (G2 +a GKS ¢wLt{ FtSEAOACL ]
developing natins were unhappy with the implementation of the TRIPS. In fact many of

them came up with much higher IP standards than what was prescribed in the TRIPS
provisions. And some of them could not implement the provisions in time and repeatedly

asked for more tne to do so. Though they tried to adjust with the new international IP
standards, yet their approaches varied widely across the developing world. This has
significantly obstructed the goal of achieving the international harmonization of IP
standards as pigcribed in the TRIPS Agreement. Developed countries prompted the
yS3az2aAl A2y 2F ¢wLt{ o6& FIR@FIyOAy3a (GKS ARSI
countries attract FDI, promote technology transfer, stimulate domestic innovation, and
increase theirglobf O2YLISGAGAGBSYS&aaQ owely mMdphpy L d

However, practically speaking, developing countries have to counter unilateral pressures

and sanctions from US, massive overhauling of their IP administration, finance mobilization,
domestic political and industry pres®&s etc. to implement this agreement. One of most
significant issue concerning developing countries is the access to essential medicines at
affordable prices in the posERIPS era because of the introduction of the product patent
element in the agreement KA & KIF & 3IAGSYy | FNBS KIFIyR (G2 GK!
dictate terms in the manufacturing of essential medicines though national governments

have measures to control the same. Therefore, many scholars are of the opinion that TRIPS

is coercive by nare in contradiction to what its proponents claim the internally adopted

strong IP measures would benefit the member countries. These critics stipulate that TRIPS in
FdzidzNE Yl e 06S02YS w2yS 2F (KS Yz2al STFSOUAD
(Hamilton 1996). The updated IP rules and standards were supposed to enhance the price of
seeds, medicines, and educational materials, which many countries in the developing world
normally import. In this regard, critics like Tansey and Rajotte eds. (20080 dzS & G K
rules that circumscribe the ability of farmers to save and share seeds could pose threats to

3t 260t F22R aSOdaNAGe yR GKS tAQOStAK22Ra 27
fact, it was highly realized that the developing adtdK S [ 5/ Q& Yl & y24 ¥Fdz
benefits of international IP regime launched by the TRIPS. Because, it was found that
WOo2yOf dzaA2ya (G2 GKS O2yUNINEB A3IYy2NB RAAUGNROC
levels of wealth, economic structuresechnological capabilities, political systems and

cultural traditions. They have different needs and aspirations and require different
AYyGaStfSOGdz- £ LINPLISNIe&e aeaidsSyaQ o,dz unnoovd {
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Agreement would create a kind efestern hegemonic structure over the developing and
the LDCs across the world.

Again, it is strongly felt that the Nort8outh technological gap has continued to grow since

the adoption of the Agreement. Fears that the enhanced protection given to IRRsotv

effectively promote the development process, but limit instead the access to technology,
KIS 0SSy @2A0SR o0& Ylyeé RS@OSt2LAYy3 O2dzy i NI
| I NIBFNR SO2y2YAad {I OKAa ¢ NYSR énkdandellity2 2 NJ & A
FNE AYUGNRBRdAzZOSR AyilG2 (GKA& NHzy gl & LINRPOS&APQ

The developing countries have been facing numerous problems when it comes to the
implementation of the TRIPS Agreement. The first of these is weak institutional, technical
and financial capacity hE second is the political process of IP decision making in developing
countries (Deere). Most of the IP offices in developing countries are armed with various
powers, but the officials often take an indifferent attitude towards IP experts. It has also
been observed that the strength of IP offices is often consolidated by limited coordination
on IP decision making and policy making across government ministries, either with respect
to internal IP issues or with respect to positions taken in internationalns (ibid). It is
found that most of these IP offices are financed through fees paid by foreign applicants,
external donors, IP offices of developed countries and WIPO. Hence, they need to rely on
them heavily and hardly implement required IP reforms metiand in the interest of their
development.

Again, lack of political attention and coordination in national capitals of developing
countries is a major problem. Therefore, there is an urgent need to make IP policy making
processes that can easily map ad® 2 NRAY I 0S YAYAaUuNARSEAT OAODAf
research community and all international agencies and relevant offices efficiently.

Concluding Remarks

The author would argue that instead of automatically agreeing or adopting the US or EU
interpretations of some of the vital provisions of the TRIPS or any other global compact
KFE@Ay3a RANBOUG AYLI OG 2y GKS RS@St2LIAY3 yI (A
their rights, exceptions and limitations as they see fit, as long as their mat@tpns of

GKSaS IINB O2yaAraiSyd sAGK GKSANI AYGSNYFGA2Y!
Thus, the legitimacy and effectiveness of the TRIPS is highly questionable in regard to its
implementation in developing nations. Even free tradevachtes like Wolf (2005: 217)

clearly exposes the hypocrisy of TRIPS and outlines it as rent extraction device for many
developing countries, with potentially devastating effects on education, public health, and
economic development. It has been observédtteven those nations who were supposed

to gain the most out of TRIPS implementation, has witnessed the benefits moving towards

only a particular section of their society.

Archibugi ad Filippetti (2010: 144) argua K G Wi KS NBFf g Angty SNE&
I R YyOSR O2dzy GNAS&asx o6dzi NI GKSNJ GKS I NBS
Therefore, TRIPS has failed to provide what it has outlined in its broad spectrum of goals
and objectives. Primarily its one size fits all agenda cannot be acceptadsalution to all

the ills of developed and developing countries in regard to IP protection and enforcement.

O
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Ly GKS f2y3 Nizy (GKS G22 VYdzOK SYLKIFaara 2
AYY20FGA2Yy YR ALINBIR 2F 1 ye8¢20@2R3IS Ay RS@OSt 2

This work would strongly urge the developing nations to reconfigure their demands,
LINA2NARAGASE YR AYUSNYIFGA2yFE 206t A3FGA2ya 2V
FY20KSNJ SN = | yIFEGA2yQa Y2 Xircessbdal, shry, orfarBberl 4 8 S G
g @Sa 2F IANIAYXXOPAY GKS A gemyNld mdst2pyiceleB80 2 y 2 Y ¢
NBaz2dz2NOS Aa 2Fa4Sy 'y ARSEFI |f2y3 gAGK (GKS NA
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Implication of TISAon Tradeof Services

Harish K Raman
Symbiosis Law School, Pune

Abstract
The plurilateral negotiatioms on a Trade in Services Agreement (TISA) have attracted much
attention in trade policy circles. Policy and economic implications are intensely debated
given the number and economic importance of participants. This paper aims to provide
insights into themarket access issues arising in such negotiations. TISA market access
commitments would go well beyond GATS commitments and services offers tabled in the
Doha Round. Further, and more importantly, exchanging 'best PTA' commitments would not
meet the partigpants' most important export interests. An introduction has been given to
explain what TISA is basically. The importance of services has been discussed. The basic
reason of emergence has also been brought to light. Membership of TISA, its dynamics and
implications has been dealt with. The objectives of this agreement have also been outlined.
Further main elements of the agreement have also been brought to light. Moreover the
architecture has also been looked into. Mdé#teralisation and its effect haveebn
discussed. Lastly, entry of China and its implications on the world have been seen. Some
recommendations and conclusion on the state of this agreement has also been mentioned.

Keywords: Trade in Services AgreemgiiiSA)International Trade Agement and
Negotiations Preferential Trade Agreements (PTAS)

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

The Trade in Sengs Agreement (TISA) is the most promising opportunity in two decades to
improve and expand trade in services. Initiated by the United States and Australia, the TISA
is currently being negotiated in Geneva, Switzerland with 50 participants that represent 70
percent of the world's trade in serviceShe last major services agreement, the General
Agreement on Trade in Services (GATS) was established by the World Trade Organization
(WTO) in 1995. Since then, the world has evolved dramatically from the result of
technological advances, changing business practices, and deeper global integration. The
TISA can establish new market access commitments and universal rules that reflect 21st
century trade.

Australia has a strong interest in progressing services traderm, both in terms of

improved services market access commitments and as a way to generate momentum in
multilateral negotiations more broadly. The services sector accounts for around 70 per cent

2F 1 dzZadNIftAFQa SO2y 2 YA O AustdishZahdipiays arSipoifat &8 & F 2
NRPES Ay AYOISNYyFrGAz2zylf GNIRSZ I O0O02dzyiAy3a FT2N
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The Importance of Services

The services sector is the world's largest employer, and produces 70 percent of global gross
domesic product (GDP). In the United States, services generate more than 75 percent of
the national economic output and provide 80 percent of private sector jobs. According to
the U.S. Office of the Trade Representative, if U.S. business services achievathéhe s
export potential as U.S. manufactured goods, then U.S. exports as a whole could increase by
$800 hillion.

The TISA has the opportunity to address major and fundamental barriers to trade in services
affecting the United States and the globe. Some ieasrto services trade include limited
movement of data across borders, unfair competition from statened enterprises, lack of
transparency and need for due process of law, and forced local ownership and
discrimination in obtaining business licenses aednmits.

Basic Reason of Emergence

In order to overcome the stalemate of the Doha negotiations, at the 8th Ministerial
Conference of the WTO in December 2011, Ministers acknowledged the impasse and issued
"elements for political guidance” providing for&a2 YYA G YSYy i bo X0 G2 | Ry
where progress can be achieved, including focusing on the elements of the Doha
Declaration that allow Members to reach provisional or definitive agreements based on
consensus earlier than the full conclusion of tht y 3t S dzy RSNI F {1 Ay I Do X0
that Members need to fully explore different negotiation approaches while respecting the
principles of transparency and inclusiveness." In that spirit, WTO members advanced
negotiations in the area of trade fatdtion and certain other areas. Also, certain WTO
members led by the USA and Australia started floating the idea of a-siane agreement

on trade in services to advance the DDA negotiations amongst the willing WTO members.

The group of countries poteidly participating in the negotiations on the Trade in Services
Agreement for which data are available represent a very substantial share of EU exports and
imports of commercial services: 58% of EU exports and 59% of EU imports. The overall
average figure are however mostly determined by a ssét of countries as the USA,
Switzerland, Japan, Norway, Australia and Canada alone represent almost 50% of both EU
exports and EU imports. With the majority of these countries the EU has already signed, is
negotiaing or is starting to negotiate ambitious bilateral agreements that include both
goods and services liberalisation.

However, there is also a group of countries with which either the EU has agreements where
services commitments could be deepened (e.g. i@and Chile) or has no FTA including a
services chapter (Australia, New Zealand, Pakistan, Switzerland, Paraguay, Taiwan and
Turkey). These countries together represent at least 22% of EU exports and more than 20%
of EU imports of commercial services,iglhamount to 123 and 90 billion Euros

respectively. It is noted that the EU is also an important trading partner for these countries.
This is not only the case for smaller countries, but the EU27 represents e.g. for the US 32%
of its export and 34% of iisports of commercial services.
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Membership

Since discussions began, participation in the TISA has expanded from 16 to 23 parties, with
the European Union representing its 28 Member States, for a total of 50 WTO MerAlkers.

of September 2013, participas in the TISA include Australia, Canada, Chile, Chinese Taipei
(Taiwan), Colombia, Costa Rica, Europé#miont, Hong Kong, Iceland, Israel, Japan,
Liechtenstein, Mexico, New Zealand, Norway, Pakistan, Panama, Paraguay, Peru, Republic of
Korea, Switzerlash Turkey, and the United States. It has been reported that China and
Uruguay have formally asked to join the negotiating group.

TISA parties collectively account for around 70 per cent of global trade in services. The
group represents a range of develapend developing economies and will expand to
include other WTO Members as the negotiations progress. China and Uruguay recently
indicated interest in joining the negotiations.

Objectives

TISA parties have agreed on a framework for the negotiation of hig&-quality and
comprehensive servicamly trade agreement. The objective is to negotiate an agreement
which is compatible with the WTO General Agreement on Trade in Services, will attract
broad participation, and will support and feed back into mulélall trade negotiations. The
TISA will set a new standard in services trade commitments, capturing the progress that has
been made through unilateral liberalisation and in free trade agreements outside the
multilateral system. Many of the current partiedready have relatively open services
markets. Locking in existing market access would provide certainty for Australian services
suppliers. As participation continues to expand, the TISA could offer significant additional
benefits, particularly for Austran business if countries from our region join and liberalise

to meet level of ambition.

The TISA negotiations will cover all services sectors. In addition to improved market access
commitments, the negotiations also provide an opportunity to develop néseiglines (or

trade rules) in areas where there has been significant developments since the WTO Uruguay
Round negotiations. There negotiations will cover financial services; ICT services (including
telecommunications and -eommerce); professional servicemaritime transport services;

air transport services, competitive delivery services; energy services; temporary entry of
business persons; government procurement; and new rules on domestic regulation to
ensure regulatory settings do not operate as a larrio trade in services. These
negotiations are still in the early stages but will likely reflect developments in other free
trade agreements.

These have often remained unaddressed in many of the previous bilateral negotiations or
involve countries not wrently participating in TISA. Addressing better these export
interests would require going beyond an exchange of 'best PTA' commitmentsgai&a

LI NOAOALI yiGa b gA0K (GKS Y2NB RAFFAOMZ G LRt A
and/or seeking to expand the group of participants. We also discuss the different forms that

such a pluHateral agreement may take vésvis the WTO frameurk.

The dynamism and importance of trade in services contrast sharply with the sluggishness of
WTO negotiations in this area, where the latest serious attempt to move things forward
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dates back to mi2008, on the occasion of the salled services 'sigiiang conference'.
Faced with that state of affairs, and against the background of a proliferation of preferential
trade agreements (PTAS) covering services, a group of WTO Members;dakeso'Really
Good Friends of Services' (RGFs) agreed on 5 Jifly t2Gstart preparing negotiations on an
International Services Agreement to reinforce and strengthen the global services market.

Discussions on the TISA have been intensive over the last months. They have focused on a
framework of rules (e.g. on dataofks, stateowned enterprises) and on the agreement's
liberalization modalities (i.e., negative vs. positive list approach to scheduling commitments,
or a combination of both). Market access negotiations have not yet started in earnest,
though the participats' initial market access offers are scheduled to be submitted in
November. These initial offers are to take the form of a hybrid approach that builds on the
GATS, but that provides for commitments on national treatment to be undertaken for all
service setors on the basis of a negative list. It has been estimated that the agreement
would offer the European Union a potential EUR 15.6 billion and the United States EUR 10.4
billion (De Micro, 2013).

Main Elementsof the Agreement

Although the negotiation bthe agreement would be outside of the auspices of the WTO,
the current potential members of the agreement share the understanding that the
agreement should be brought back to the WTO and GATS, when the agreement attracted a
critical mass of WT@embers. The agreement should be ambitious, comprehensive in
scope and commitments taken should reflect in principle as closely as possible the
autonomous level of liberalisation (i.e. binding the existing practice). Also, the negotiation is
aimed at providing fomew or improved market access. Moreover, new and enhanced
disciplines should be elaborated on the basis of proposals brought forward by the
participants. Such proposals are expected to be made in the area of domestic regulation
(e.g. authorisation and licesing procedures), international maritime transport services,
Information I YR / 2YYdzyAOF GA2Y ¢SOKy2f 2 3abrded data/ ¢ QU 2
transfers), ecommerce, computer related services, postal and courier services, financial
services, tempary movement of natural persons, government procurement of services,
export subsidies and statewned enterprises. This list is neither an exhaustive list, nor does

it mean that it was agreed that in all those sectors there will be new and enhanced
disciplnes.

Architecture

In terms of architecture of the future agreement, convergence could be found that the
agreement would be based on the GATS, whereby some GATS core articles (inter alia on
definitions, scope, market access and national treatment, geradlsecurity exemptions)

would be incorporated. This would ensure a future possible integration of the agreement

into the GATS. There would be additional provisions to govern how each member could take
commitments. There was a general understanding tharket access commitments should

be taken as in GATS. In terms of national treatment, the agreement could contain the
possibility to be applied on a horizontal basis to all services sectors and modes of supply.
Exemptions to this horizontal application weul 4 KSy Kl @S G2 06S tAads
national schedule of commitments. There was also convergence that commitments should

AY LINAYOALX S NBTESOG (GKS | OlGdzrf LINY OGAOS 064
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discriminatory measures should lzeitomatically locked (s© I € £t SR a NI G§ OKS{ Of |
an exemption is listed.

Multi -lateralisation

Unlike in the DDA negotiations, the possible future agreement would for the time being fall
short of the participation of some of the leading emergingmamies, notably Brazil, China,
India and the ASEAN countries. It is not desirable that all those countries would reap the
benefits of the possible future agreement without in turn having to contribute to it and to

be bound by its rules. Therefore, the aantatic multtlateralisation of the agreement based

on the MFN principle should be temporarily pushed back as long as there is no critical mass
of WTO members joining the agreement. Such a temporary push back can be achieved by
ensuring that the future agement fulfils the conditions of an economic integration
agreement as set out in GATS Article V, i.e. the agreement should have substantial sectoral
coverage, provide for the absence or elimination of existing discriminatory measures and/or
the prohibition of new or more discriminatory measures. At the same time, there was a
common understanding to include an accession clause for interested WTO members and to
elaborate a pathway to the multateralisation of the agreement, i.e. the agreement should
define the mechanisms and conditions for subsequent rdaleralisation.

Chinaat the Door

On the occasion of the visit of the President of the People's Republic of China, Xi Jinping, to
Brussels, the EU announced its strong support for China joining ongoirmgiatens to
liberalise trade in services. The EU's position is reflected in th€HitA joint statement
issued at the Summit.

TISA is an initiative open to all WTO members interested in further liberalising trade in
services. Launched in March 2013, tladks currently involve 23 WTO members, although
the negotiations themselves are not being held within the WTO itself due to a lack of
unanimous support among the organisation's membership.

1'a y20SRX (GKSNB Aa az2yYS 02y oriafion Tdéchndlogy KA Y I €
Agreement (ITA) earlier this yeawhen Beijing scuppered the talks by asking for too many
products to be exempt from the agreemegimight serve as a warning for the TISA and TPP

talks. In other words, letting China join may beegquivalent of opening up the city gates to

a giant wooden horse, left as a gift by the Greeks.

Such fears may have been at least partially allayed this week @hara agreed to
compromise on its ITA exclusion Jlipaving the way for the talks to resume sometime in the
next few weeks, possibly by the end of October. Of course, we still cannot be sure whether
the Chinese compromise is sufficient enough towlthe talks to get earnestly underway,

but presumably Beijing is aware of what would be considered reasonable by the other
negotiating partners.

In what could be further good newR S LISY RAY 3 2y . SA 2 AaloAg@ide dzf G A Y

its announcement on the ITA compromise, Beijing &smally requestedo join the Trade
in Services Agreement (TISA) negotiations.
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Obama may not have made it to Bali, but China took the opportunity to assure other
negotiating partners, as well as the U.S. officials present in Indonesia, that it would not be
FOOGSYLIGAY Il ZIKES ale INR 2 WHacificIondind Deptéinbed. &\s of the

GAYS 2F gNRAGAY3AZT GKS ! yAGSR {GFraGSa KIFa adat
talks to the other members. Whether or not the existing members decided to take China at

its word remains to be seen, so some of tbhptimismthat has met the announcement

should probably tempered for the time being.

China has stated its interest joining the Trade in Services Agreement (TISA) negotiations,
according to @NA report If it formally joins the negotiatich > / KA Y I Qa LJ NI A OA
IRR yS¢6 RAYSyarzy FyR O02YLX SEAGe G2 GKS GFf
AYyUGSyGAz2y proativeLstztehiekzS (@ &0 NBy 3§ K&rTha TISA & SN/
negotiations, launched in 2013, seek to remove barriers and increase market openings
originally covered in the 1995 General Trade in Services (GATS) agreement. The TISA
negotiations currently includeO participants representing/lO percent of global GDP

Further, if China does join the TISA other ASEAN countriekl\atso consider joining the

¢L{! Ay H6KAOK OFIasS ym: 2F ¢2NI RQa {SNWAOSa
happens and India remains a namember it will be the loser in the end. KA Y |l Qa
participation in TISA could mean further openings of itwises sector for US companies,
particularly given renewed negotiations of a-OBina bilateral investment treaty, which

China hasgreed to negotiate on the basis of pestablishment national treatmentChina

has already acknowledged that this approach will mean the elimination @ aitalogue

Guiding Foreign Investment in Industiywhich details restrictions on foreign investors in

both the services and manufacturing sectors.

Conclusion

As far as services are concerned, the TISA is the single most significanpder to have
emerged in the trade negotiating arena over the last couple of years. As such, it may have
wide ¢ and unpredictable at this stageimplications for the multilateral trading systern

its current format, TISA negotiations cover almost 7G%varld services trade, and include
major trading partners, such as Canada, the EU, Japan, the Republic of Korea and the United
States. For some if not all ¢ of these trading partners, TISA represents major export
opportunities. For example, almost 80% S exports and 90% of US imports through
commercial presence would be covered by this agreement. Still, this seemingly bright
picture gets more nuanced when we look in detail at the composition of TISA. First, many of
the trading partners involved in TASnhegotiations have already extensive links with each
other through bilateral or plurilateral PTAs. The second striking feature of qI&Ait
currently stands; is the absence of some of the most dynamic emerging market economies,
including Brazil, Chindndia, South Africa and ASEAN countries.

The recent expression of interest by China to join the negotiatowdich may also incite
others¢ can change this nuanced picture and instil a different dynamic to this project. TISA
participants, as well atheir constituencies, are certainly allowed to have high expectations
on the outcome of these negotiations. An analysis of past PTA negotiations shows that
extending each country's 'best PTA' commitments to all other TISA participants, coupled
with a simiar level of commitment by newcomers to preferential negotiations, would
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already be a significant outcome when compared to the levels of bindings achieved in the
GATS.

If TISA is to better address participants' key areas of export interest, a first acéenénat
participants go beyond what they have so far agreed to do in theiregrsting PTASs. In
various cases, this would involve difficult political and trade policy choices. Whether a
'servicesonly' agreement would provide sufficient tradef options to facilitate such
decisions remains to be seen. A second scenario involves expanding the number of
participants to the negotiations. While this increases the likelihood that key export interests
be addressed, this may also have an impact on the neugialynamic, as new entrants
(e.g., developing economies that were not part of the 'Really Good Friends') bring their own
different negotiating interests. And should the number of participants expand significantly,
this may further raise questions regangdi the link to, and impact on, the WTO services
negotiations.

Endnotes

! European Union includes: Austria, Belgium, Bulgaria, Cyprus, Croatia, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia,
Lithuania,Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia,
Spain, Sweden, United Kingdom
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Politics and Economics of Mining in Goa
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Abstract
Goa is a minerals rich state witron ore, manganese and bauxite deposits in various parts
of Goa. Mining has been major sources of revenue generation as well as employment
generation. Since colonial days of Portuguese rule it has been the source of revenue to the
state and corporate awell as employment and unemployment to various sectors of society.
Mining industry largely resisted Indian rule in Goa and even succeeded in keeping
Portuguese colonial rule intact till f9December 1961 when Indian government ordered
Army intervention and got Goa under Indian ruleThe paper is based on critical
engagement of the author with mining industry since 2001 soon after China boom led to
d0SSLI NA&S Ay SELRNI& 2F D2l Qa 2NB GKIG @I NJ
0K2dzZ3K PRENIQBWKDSAE 2dzad noeomm: 2F LYRAFQa I yR
key trends of the politics and its response to the increasing resistance to mining industry in
Goa that led to the Shutdown of mining industry after Shah Commission report was
submitted in the Indian Parliament in late 2012.

Key words Mining, Goa, Water

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

Goa has been the focused Geography of mineral extraction since 1929 when erstwhile
Portuguese colonial state granted first of the 791 mining leases covering over 67,000
hectares of land. Mineral survey was carried on by German geologists in the secode deca

of the twentieth century commissioned by the Colonial government. Very soon however the
potential of the mineral extraction noticed and process of granting of mining leases set off

in motion. Portuguese colonial government granted separate mining lessabfferent

LI Na 2F D2FQa fFyRaAaOILIS a O2y0Saaizya Ay |
the key identifier of the leases till 21April 2014 when Supreme Court declared these leases

as illegal and new policy and process of mineral exwacto be decided by Goa
Government. Between 1929 and 2014 politics and governance took on varied forms and
GNBYRa 6A0GK Y2dzyiAy3d Lzt AO0 2LIRaAGA2Y (2 Y
denoted as power struggle between various contestingdgtda ® ¢ KS g2 NR W3a2 D
used to refer state attempts to manage these groups either byomtions of groups

opposing mining or by repression by deploying police force and judicial and parliamentary
intervention. Although mining affected local farmdrslocal mining areas, it never turned

into an issue of any significant opposition at a scale as it has been the case over the past 15
years.
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Inception and governance of mining in Goa

t 2 Nlidz3dz§aS O2f2yAlf {41 0SS GSad SoRtheDvgeht®da 352 € ;
century with the expertise from German professionals. The process of survey was
completed with the assessment of mineral deposits in Goa and first time opened out for
private prospecting of underground minerals in 1929. The nature ofntivéing industry

during colonial times was essentially manual. In fact the industry continued in this manner
GAfE mMmpTnQa 6KSYy (GKS AYyRddzZZAOGNE ¢Syd OGKNRdIzZAK |
mining led to spectacular difference in terms of produntend its consequences on exports

as well as environmental costs. They all shot up.

The mining prospecting was governed through the colonial regime of type of permissions
known as concessions. They were granted in perpetuity to Concessionaires. This mean
legally the posession of the mine would be legally restricted within the family of the one
who was granted these concessiogsan perpetuity ¢ automatically transferred to next
generation of the Concessionaire. This is a kind of legal system that castestowith the

Indian legal system after Goa was made part of India in 1961 as the miners refused to pay
taxes to the Indian government. In couple of cases the miners even won the cases. Gosalia
and Salgaonkar are two examples on this. Supreme Court elsarved on 1961 Goa
fAOSNI A2y Ay D2alftAl OFasS 2dzRAYSyd GKFG D2l
case Bombay High court restrained Indian government in 1985 from treating Portuguese
granted mining Concessions as mining leases as defined Wit and Minerals Act,
1957; and thereby preventing collection revenue from mining companies.

The governance mechanism of mining industry placed Goa in confrontationist position with
India. Indian Parliament had to pass special law in the Parliamemstive this imbroglio.

This law came to be known as Goa, Daman and Diu Mining Concessions (Abolition and
Declaration as Mining Leases) Act, 1987 (MMDR). This law received the assent of the
President of India on 23 May 1987. Section 4 of this AbolitionctAabolished mining
concessions and declared that with effect from the"2December, 1961, every mining
concession will be deemed to be a mining lease granted under the MMDR Act and
provisions of MMDR Act will apply to such mining lease. Section 5 oAbladition Act
further provided that the concession holder shall become lease holder under the MMDR Act
in relation to the mines in which the concession relates and the period of such lease was
extended upto six months from the date when Abolition Act ré&c8iR t NSAA RSy G Qa |
upto 22 November 1987. On f4October 1987, subules (8) and (9) were inserted in Rule

24A of the Mineral Concessions Rules, 1960 (MC Rules) which deals with renewal of mining
leases in Goa, Daman and Diu. Daman and Dained their status as Union Territories
after Goa was granted Statehood on"3@lay 1987.

Abolition Act was challenged by mining companies before the Bombay High Court in a writ
petition. The High Court passed interim order permitting the mining compdoiearry on
mining operations and mining business in the concessions for which renewal applications
had been filed under Rule 24A of the MC Rules. Subsequently, the High Court held in its
judgment dated 28 June 1997 that the Abolition Act was valid ISection 22(i)(a) of the
Abolition Act would operate prospectively and not retrospectively. The mining companies
that held concessions filed Special leave petition against this judgment'afuze 1997. On

2" March 1998, Supreme Court passed an interimeo permitting the concessionaires to
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carry on mining operations and mining business in the mining areas for which renewal
applications have been made on the condition that the lessee pays to the Government dead
rent from the date of commencement of thebAlition Act i.e 23 May 1987.

This saga of litigation leaves ample evidence that, mining companies was interested in
retaining their hold over mines in perpetuity and was not interested in accepting Indian laws

G2 3I20SNY D2 Q& Y AnifySHey viere gomnpelled £ accdpi2indiarslawdzS
F2N) I320SNYAYy3I D2FQa YAYSNIf gSIftGK® aAyAyd
retrospective application of Abolition Act to the State of Goa. This means that from
December 1961 to May 1987for over 25 yess - mining companies in Goa did not pay any

rent to the State government or to the National government. This means mining companies
carried on the mining in the State of Goa without paying rent to the State for a quarter of a
century. This is a historicalJf dzy RSNJ 2F D2F Q&4 YAYSNIfa GKI G
hitherto. This act of mining companies is completely -aatiional in nature. It is the order of

the Supreme Court in March 1998 that directed mining companies to pay dead rent from

1987 till 1998for over 10 years and subsequently to accept Indian legal regime over the
I32OSNYFyOS 2F (GUKS D21 Qa YAYAY3d AYRAZEAGINRB P ¢ K¢
the form of litigation at Bombay High Court and at the Supreme Court of India allowed the

to carry on the mining trade without paying mandatory rents for 25 years from 1961 to

1987. The mining industry prospered. State coffers deprived of revenue under MMDR Act.

Growth and politics of mining industry

The mining industry delayed transitiorom Concessions to lease, and this transition period
legally came to an end in 1998 with Supreme Court verdict as has been observed in above
section. The transition was not just legal; it was also in terms of speed and technology as
much as transition beteen styles of governance and Politics of two countgeRortugal

and India in two different continentg Europe and Asia. The pace of growth of mining
industry was rather slow with relatively lesser damage to ecology chiefly due te non
mechanized nature fomining industry. The decade of 1970s saw gradual mechanization of
mining industry in Goa that changed very essence of mining industry-niéchanized
mining or hand mining as it was known was restrictive in its pressure to land surface.
Mechanized mininghanged all this and pressure extended to below the surface on ground
water sources. This is more so as high powered water pumps were deployed to pump out
ground water in order to make way for extraction of minerals deep below the surface. This
led to depetion of water table and drying up of water bodies such as wells, ponds springs.
Gradually evergreen western ghats mountains turned into deep mining pits in several
villages in Goa. The villages such as Pissurlem, Advalpal, Sirgao are well known examples.

Transition of technology in mining belt of Goa also brought about sporadic protests at the
village level in the decade of 1970s. Village protests were chiefly composed of farmers
whose paddy fields were affected due to mining activities. The protestlervillages of
Mayem and Sirgao were met with deployment of police force and arrest of the protesting
farmers. Protest then died off due to absence of capable leadership that could resist
repression and coption, and mining companies prospered rippiffgdugh water bodies,
paddy fields, dumping overburden topsoil leaving the landscape with deep open craters.
Number of villagers simply made to assent to the will of mining companies by providing
donations to the village temples where in a Brahmin performeligious rites as well as
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KStR GNBYSYR2dza Ay TfdzSyOS 20SN) 6§KS @Attt 3asS |
tested caste system helped mining companies to maintain divisive politics to keep unity of

the villagers a distant dream till 2007 wheesistance took organized and sophisticated
form.

In this way mining established its sway in Goa. Gradually villages that were strong in
agriculture specially rice cultivation were disrupted and made dependent upon mining
industry for employment. SefdzF F A OA Sy O0é Ay GSN¥ya 2F F22R | Yy
effectively destroyed and simultaneously mining industry prospered. In 1948 while Goa was

still Portuguese colony 100 tonned iron ore got exported to Japan. Even since Japan has

been largestda G Ayl A2y 2F D2l Qa ANRY 2NB SELRNIa®
that time after nuclear bombing by United States of America during World War Il in August
Mmpnp® LYLERNIL 2F D2FQa ANRBY 2NB FyR Yly3aly
economy asy dzOK +a Al FIFIOAfAGFGSR NHAYyAYy3 2F D2 C
dSOdzNRAGes LRffdziSR IYyR aAfGSR D2F Q&4 NAJSNH
tributaries of Mandovi and Zuari rivers etc., claimed innumerable lives in termsaof ro
accidents involving trucks transporting iron ore. Japan however cannot be singled out in this
NB&LISOG & FFGSNI @SN wnnn D2FQa SELRNL G2 |
MM RIGF Lzt AaKSR o0& D2 aAy S Ndhiha fdr K& yearE L32 NI
stood at 48,935,697 tonnes to distant second Japan at 3,472,251 tonnes with difference of
nearly 43,000,000 tonnes. Other importers for this year includes South Korea (1,091,828
tonnes), U.A.E (76,900 tonnes), Qatar (25,000 tonneKisfRa (83,333 tonnes), Thailand

(69,710 tonnes), Netherlands (484,600 tonnes), Rumania (159,430 tonnes), Italy (26,000
tonnes). Total exports for the year stood at 54,424,849 tonnes.

Stoppage oMining

While the mining industry performed spectacularhelivand crossed 54 million tones in
terms of exports in the year 20111 it had to catch up with the trail of corruption,
illegalities and environmental degradation charges besides those of negatively affecting
tribal communities in Goa. Mining industry svaaccused publicly by various protesting
groups, individuals, politicians, media etc. It was suspected that large scale mining, trade
and transportation was being carried on illegally, without lawful authority especially of iron
ore and manganese ore. Itag also suspected large scale failure of the management,
regulatory, monitoring systems that were meant to deter, prevent, detect and punish
offences relating to mining, storage, transportation, trade, and export of such ore, done
illegally, without lawfulauthority. It was also suspected that official records, including
records relating to land and boundaries has been tempered with to facilitate illegal mining.
It was also suspected that there has been large scale destruction of forest wealth, damage
to the environment, prejudice to the livelihood and other rights of tribal people, ecological
and social damage to forest dwellers and other persons in mined areas has taken place
besides considerable financial losses caused to the Central and State Governments

In order to investigate into these aspect and also to suggest remedial measures Central
government notified appointment of Justice M.B.Shah Commission under section 3 of the
Commissions of Inquiry Act,1952 on"2November 2010. Justice Shah visitedaGand
issued notices under his powers to the concerned authorities and submitted the interim
report to the Ministry of Mines, Union of India on “i5March 2012. Justice Shah

132



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

Commission report was tabled in Parliament along with the Action Taken Repadneof t
Ministry of Mineson 7{ SLIGSYOSNJ HAMH® LYy | @2fdzYAyzdza ¢
was apparent that concerned departments of the State and IBM (Indian Bureau of Mines)
KIS FILAESR G2 O2yGNRBE AffS3IFE  YAgAREErt T2 NJ
NEO2YYSYRSR a!ff YAYyAy3d OGAGAGASE aKz2dZ R 0
transportation for all mining leases where there is no approval or clearance of the Standing
Committee of the NBWL and are falling within 10 kms ofsesitd S 0 dzZF FSNI 1 2y S ¢

Pursuant to this State Government of Goa on"1Beptember 2012 passed an order
suspending all mining operations in the State of Goa with effect frothSelptember 2012.

On 14" September 2012, the Ministry of Environment of Union afidndirected that all
Environmental Clearances granted to mines in the State of Goa be kept in abeyance. Based
on Shah Commission recommendations Goa Foundation filed Write petition (C) 435 of 2012
as Public Interest Litigation praying for directions te tbnion of India and the State of Goa

to take steps to termination of the mining leases of the lessees involved in violation of
Forest Conservation Act, 1980, The Mines and Minerals Act, 1957, the Mineral Concession
Rules, 1960, The Environment Protectiat, 1986, The Water (Prevention and control of
pollution) Act, 1974 and the Air (Prevention and control of pollution) Act, 1981 as well as
Wild life Protection Act, 1972.

On 5" October 2012 Supreme Court issued notice that all mining operations iteéises

identified in the report of Justice Shah Commission and transportation of iron ore and
manganese ore from those leases, whether lying at the rhis&d or stockyard shall remain
suspended, as recommended in the report of the Justice Shah CommiSsipreme Court

inits verdicton 2! LINAf wHnamn RSOf I NBR SYGANB YAyAy3d A
leases of the lessees in Goa expired on 22.11.1987 and the maximum of 20 years renewal
period of the deemed mining leases in Goa expired on 2200%.2nd consequently mining

o0& (KS fSaasSsSa [FFGSNI HHOMMPHANT ol a AffSIALLE
¢CKS {dzZLINBYS / 2dzNI FdzZNIKSNJ RANBOGSR GKIF G adzy
Committee, the State government will, in the interest of sustainable development and
intergenerational equity, permit a maximum annual excavation of 20 million MT from the
YAYAy3a €SFrasSa Ay GKS {aGl1dS 2F D2F 206KSNJ GKI
what the Supreme Court of India is meant by sustainable development in the canftext

mining as every mine is creating the problem of depletion of water table and no sustainable
mining is possible at all.

Conclusion

The position that Supreme Court has arrived at capping at 20 million tones is based on
studies on road conditions for mmg carried on by Indian School of Mines, Dhanbad,
Jharkand and it has no relevance to other parameters to refer to sustainability of ecology
and life except in case of road accideqtsuly concocted way of looking at sustainability. In
fact Goa governm& had submitted in the Supreme Court during the course of this case
that capping should be at 45 million tones till the roads are widened and dedicated for
mining purpose. The process of arriving at capping at 20 million tones ignores impacts on
ground wder depletion, destruction of forest, effect on public health, serious threats to
agriculture and food security and subsequent social consequences. Only when these
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parameters are taken into consideration it can be termed as sustainable. Otherwise it is
modkery of the word used to cover up what is the opposite of sustainable used only to
create camouflage for mining industry. It must be noted that consequences of mining is
more serious and irreversible than consequences of ban on mining industry in Goa. The
reasons are well documented by Shah Commission Report. Loss of jobs and bank loans are
far less serious consequences than depletion of ground water and creation of ecological
refuge as witnessed in Sirgao and Pissurlem villages. There is need for sghjesiohrase

2F WadzZaGrAYylFotS RSOSt2LIYSYydQ G2 | RSSLISNJ a ON
to provide escape route to mining is very dangerous precedent.
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Abstract
The move towards privatization of public utilities such as water sector in India, particularly
in the metropolitan areas, has gone hand in hand with the growing gap between demand
and supply ofwater. With fiscal discipline being the key mantra of successive governments,
cost recovery as a policy goal is prioritized over access to water and sanitation. This paper is
a critical assessment of Greater Bangalore Water and Sanitation Project (GBWASP),
aims to provide piped water to more than twenty lakh residents in Greater Bangalore. The
implementation of the Karnataka Groundwater Act, 2011, and the debates around it are
also examined in detail. The four main arguments dnege gap between rhetic and
ground realities when it comes to the implementation of GBWASP and the Groundwater
Act; the contestations between the elected representatives and bureaucrats have
implications for urban governanctje axes of dispute between the Bangalore Waiap8y
and Sewerage Board and citizens have changed over theepolitics of negotiating access
to water also bring questions of sustainability to the fore.

Keywords:Borewell,Privatization,Water

[This paper was presented at th&National Conferece on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

The Greater Bangalore Water and Sanitation Project (GBWASP) was launched in 2003 in
Bangalore and is implemented by the BangaloretéaNaSupply and Sewerage Board
(BWSSB). The project has two components: a water supply one and an underground
drainage one. This paper shall focus on the first. This project represents a watershed in the
KAaG2NR 27F . | y3alf 2NBQafirstdime ieNskelahbval Stucude il y (0 K
terms of its financing, with the United States Agency for International Development (USAID)
playing a pivotal role in its design. Two distinguishing features of this project are:

a. Beneficiary Capital Contributign. / / = O02f t SOGSR a WwWD. 2! {t OK
capital contributions were sought from all citizens and business enterprises seeking water
connection to recover the costs of investment beforehand, which ostensibly made them

Wa Gl { SK2fppedlBQ Ay GKS

b. Market borrowings: market borrowings are accessed by issuing municipal bonds on
behalf of the urban local bodies (ULBs) involved.
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This shift in the policymaking from the welfarist approach where the state incurred a 100%
oftheex®SYRAUDZNE (G241 NRa || yS2f A0SNIf atetsS 27
whereby the state raises the funds required for the implementation of the project through

market borrowings and upfront financial contribution from the residents is illusteatif the

emphasis of decision makers on market principles of efficiency and cost recovery over
equity and greater accessibility. The underlying notion is the Thatcherian principle that
LIS2LX S KIFI@S G2 G1F1S OFNB 2F (KSYNKSt{ BSETY RIiyK(
GAGK LIS2LIX S o06SAYy3 WLI 23aAdS NBOALASYGaAaQd ¢K,;
Institutions Reform and Expansion (FIREwas preferred by the KUIDFC over Housing and

' NDBFYy 5S@St2LIYSyd / 2N1LJ NI A 2frthe indrcingdRiIEE 61 | &
project.

The second legislation that | would like to examine is the Karnataka Groundwater
(Regulation and Control of Development and Management) Act, which was passed by the
Karnataka Legislative Assembly in November 2011. Utlde act, all commercial and
domestic borewell users have to register themselves with the BWSSB, the failure of which
shall entail borewell disconnection. Failure to compliance could also result in a penalty of up
to ten thousand rupees and/or imprisonmeup to three years. The act came into force in
December 2012 in Bangalore Urban District after a severe water crisis in the summer of
2012. The BWSSB initiated a registration drive in 2013.

Once again, this legislation shows how the poor, the majoritywbom depend on
groundwater sources for their domestic and commercial needs, get adversely affected as
they are required to pay an extra sum of fifty or five hundred rupees respectively in addition
to their monthly water bill. According to data collectéwm the BWSSB, one out of every

five households in Bangalore has a borewell connection along with BWSSB connection. This
means that the monthly water bill itself will come up to around ttioee hundred rupees,

which is quite high relative to the incomevel of the people who live at the periphery of
Bangalore. The tradeff between sustainability and access to basic needs shall be discussed
in a while.

Methodology

The paper is based on an ethnographic study on water politics in Greater Banghicte w
was conducted during Majune 2014. Data on the GWASP and the Groundwater Act were
gathered through more than sixty-hepth interviews with BWSSB officials, ward committee
members, journalists, and researchers. These interviews were supplementednegitia
articles. Fieldwork was conducted in the f58nd 160" wards of BBMP i.e. in the areas of
Kengeri and Rajarajeshwari Nagar respectively. Formerly a near bankrupt town municipal
council (TMC), the two areas were among the eight ULBs officiallyporeded into BBMP

in 2007. The nature of the interviews was sestructured, which facilitated me in getting
information on perceptions of GBWASP and Groundwater Act, understanding different
rationalities of payment, and the politics of engagement with 8tate in this regard.

Water politics as a case of discrepancies between rhetoric and realities

At first, the project stated that residents had to make a lump sum payment, with the
amount varying with respect to the nature of the entity (residentiacommercial), type of
entity (individual house or apartment), and area occupied (for instance, owners of
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exempted from it). After protests and several rounds of negaimatwith the officials, an
FfGSNYFGS Y2RS 2F LI eyYSyd ¢l a | IANBSR dz2RyY
over a period of twenty four months, which would be added to their monthly water bill.

Even so, for residents of revenue layouts and informallemtents, who have to first

regularize their land tenure, get their khata patra, and then pay the requisite amount
ALISOAFTFASR o0& .2{{.2 AU OFYS dzJ G2 | O2y&aiRrRs
monthly salary.

The above instance exemplifies thel OG G KF G GKS WLISNALIKSNI £ AT S
Bangalore used payment as a bargaining tool for gaining legitimacy and respectability in the

eyes of the State (Ranganathan 2014). It shows how rule is compromised over and
accomplished (Li 1999) arftbw marketoriented rationalities, rather than merely being
O2yiSaiSRE S@Syildzrtte R2 3ILAYy fSIAAGAYI O a:x
suits this context: a process by which the subordinated are recruited into projects of their

own rule th2 dzZ3AK WARSYGATFE@AY3I GKSANI LI NIOAOdzZ I NI Ay
6az22NB HannpYmmI [d2G§SR AYy wlky3rtyFiKFy Hamnod
agency of the peripheralized middle class does not show signs of resistance so much as it
RSY2yadaNIGSa | Nry3aS 2F (FO0GAOax 2F0Sy Ay g4l
L1236 SNJ a0 NHzOGdzNBaé¢ O6A0ARO® 2KAES GKSNBE g1 & N
protests are no longer visible, at least not to the same extent. This wrasborated in my

interviews with residents and BWSSB officials that residents, even those froindome
neighbourhoods, pay GBWASP charges. Whether or not they get water on time is a different
matter altogether.

With respect to the Groundwater Actyhile the stated purpose of tracking groundwater
exploitation seems noble enough, the mechanisms the BWSSB has adopted in its attempt to
materialize it have been shoddy. The water supply board launched a registration drive in
early 2013 announcing March 2k the deadline. With only a thousand people registering

by then, coupled with other delays, the deadline had to be extended two more times, and
the BWSSB finally closed registrations on July 31 (New Indian Express 2013). Even so, out of
the 1.75 lakh oddconnections which exist in the city according to a BWSSB executive
engineer, around 50,000 people had registered their borewell connections. This shows that
the BWSSB has not been successful in this process.

However, the problem does not end here. Irttfathe complications begin here. With the
threat of imprisonment and fine looming large, residents most of whose borewells had dried
up were left in a dilemma as to whether or not to register. The following extract illustrates
the point: d have been tryig to register my borewell although it has dried up and we don't
get any water from it. The bank would not simply accept my application because it has a
problem with the application number given by BWSSB for registration. Why should we
should deposit Rs 5fbr a borewell which doesn't yield water? We had to dig a sump to
store water some months ago by spending around Rs 50,000. Also, the quality of water we
3S4 FTNBY .2{{. A& y24 3A22RIb al1SR !aKz2] =
(Times of India @3). The BWSSB officials were clueless when asked about this. The
engineerin-chief told that they were yet to hold a meeting to decide on the matter.
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While the water supply component of GBWASP was originally intended to be completed by
2008, it is stl far from being so. Several localities such as Mahadevapura, HBR Layout, C V
Raman Nagar, and Kengeri are not serviced properly. Many respondents who had paid the
required GBWASP and related charges had not received water supply after almost a year.
Evenin those areas which are getting water supply, the residents are not receiving water
every day. The whole point of launching GBWASP Cauvery Stage IV Phase Il was to provide
24/7 access to all residents which are covered under this project. But, that bas n
materialized as yet. Loimcome neighbourhoods such as Janata Colony and Jagajyothi
Extension in the Kengeri ward receive water only twice a week, that too in inadequate
amounts as a result of which they have had to resort to sourcing water from pitizakers.

Each load of water typically costs around six hundred rupees, and they had to g#ireeo

loads per month, which is quite high considering the income level of the residents.

Contestations between citizens and bureaucrats

While therewereinti A F f RAaLJziS& NBIFNRAyYy3A .// 3 (GKS& 4
with the BWSSB through elected local representatives. With the bringing of eight ULBs
under the aegis of Bruhat Bangalore Mahanagara Palike (BBMP), the residents of these
former Cityand Town Municipal Councils (CMCs and TMCs) no longer enjoyed the political
space and leverage they once did. Elected representatives were no longer consulted about

the feasibility of the project and the mode of negotiation for the residents changed.
Parasgatal agencies (in this case the KUIDFC) which report directly to the state government

did that.

In case of the Groundwater Act, the BWSSB (at least the top brass) was thinking of forming
squads to crack down on unregistered borewells and tubewells. Whahportant in this
regard is that the state or even the bureaucracy cannot be taken a single entity. That would
obscure the complexities that emerge in the politics of water reforms. In this context, the
response to water crisis differed between the lngg echelon engineers and secretaries and
low-rung officials.

While the top bureaucrats, far removed from ground realities, thought crackdown was the

way to go, the inspectors at service stations and junior engineers differed from this. In our
interview, the BWSSB inspector, when asked to comment on the engind@K A ST Q& Of | A
RA&AO2yYySOGAY3I WAtESAIEQ O2yySOtAz2zyas alAR Gl
around foursix crores per month. Even so, he thought that the claim of disconmeetas

practically impossible, because elected representatives would surely bring pressure on them

to prevent or stop such an endeavour, the obvious reason being that water is a basic need,
something without which one cannot survive, and therefore peopleulogo to great

f Sy3adgka G2 SyadNBE GKIGdG GKS& Oly | 00Saa g1l G°¢
OHnnyYTHOU O2yOSLIE 2F Ww200dzL) yOeé dzNBFyAayYyQ |
dzND I YAAYQ AYLI ASa LIt AGAO& iloKslby whick lowdidga Sy (A |
officials are influenced to get access to services and regularise tenure.

In both cases, one can see a pattern of -tepel bureaucrats and parastatal agencies

drafting watershed legislations while being totally distanced fromlitiea. This gap
between rhetoric and reality adversely affects the urban poor who have to incur great costs
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as the state withdraws itself from the water sector and constricts the sources of water
available for the poor to meet their daily needs.

Toruba £ G 2y 2ySQa AyedzaNE>X (KSy GKSNX Aa (GKS
deeprooted corruption is in water sector in Bangalore, | interviewed journalists and
independent researchers, apart from residents of Kengeri and Rajarajeshwari Naggar.
unanimous response was that corruption existed when it came to applying for new
connections, although corruption was not reported with respect to service, in case of a
repair or billing. Notwithstanding, one of the respondents said that the officiatstb be

given a bribe for pretty much everything, and the residents from the unplannedinoeme
neighbourhoods ended up paying a lot more as they had to start from scratch. Some
respondents, despite paying the requisite charges (bribe included) whiobuated to
2500030000 rupees had not received water, with the BWSSB officials giving them flimsy
excuses such as neubmission of proper documents etc.

Sustainabilityissues: A change in the incentivérscture?

The irony with respect to GBWASP is thahile the residents who had paid for the new

g1 GSN) O2yySOGA2ya RARYQG NBOSAGS | RNRLI 27
BWSSB had been flushing out millions of litres of water every day. When enquired as to why
this was happening, the slogpexcuse that was given was that the extra 150 mid (million

litres of water a day) was drawn to clean the pipes.

A key issue that emerged in the context of GBWASP and the Groundwater Act is that of the
incentives to opt for corporation or Cauvery watés of now, residents pay more to get
corporation water than they pay for borewell. In other words, citizens have no incentive to
choose the former over the latter with the exception of letegm sustainability.
Notwithstanding the fact that over 1600@tewells have gone dry in the city, people tend

to do a shortterm costbenefit analysis, which leads them to opt for a borewell connection.
For instance, several residents of Gandhinagar whom | interviewed had approached the
BWSSB for a new borewell comtien, and not a Cauvery connection. In fact, they had been
fighting about it with the officials, with the reasons being rather straightforward. If one opts
for a borewell connection, one has to pay fifty rupees for a one BHK house, and three
hundred rupes for an apartment. On the other hand, if one chooses Cauvery connection,
one will end up paying at least Rs. 500 per month, not including the amount they might have
to pay in case they source water from private tankers (depending on the frequency of water
supply from the board). Therefore, it makes sense economically for people to choose a
borewell connection over corporation connection. Nonetheless, this poses serious
challenges to the groundwater table of Bangalore, whose only other source of water lies
hundred kilometres away.

The BWSSB has to not only change its incentive structure to make the choice of corporation
water more viable, but has to strive to minimize the gap between its rhetoric and reality. If
daily water supply is ensured (which etstated goal of GBWASP), then people would have

a feasible alternative to groundwater sources, which are unreliable. This is because, in the
short-run, while it might make sense to opt for a borewell connection, the fear of it drying
up is always presergmong the residents. In other words, the BWSSB can tap this insecurity
and make it less attractive. However, before that, it has to first make sure that pipelines are
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laid in all the areas which are covered under BBMP and that water is being supplied in

sdzF FAOASY(H ljdz2 yaAGASEDd | OO2NRAY3I G2 RIFEGIE O2f
GKS donn YER 32Sa dzyl OO02dzy SR F¥2NJ GKFyl1a d2
of these connections is itself not straightforward. Rather, the asad® and payment for
AaSNIBAOSa NB f SOSNI 3SRtehdeNahdiBzotpy AT Ay 3 Wt S

Gonclusion

In conclusion, the paper argues that the huge gap between rhetoric and ground realities
when it comes to the implementation of GBWASRI the Karnataka Groundwater Act have
adversely affected the urban poor in Greater Bangalore. The axes of dispute between the
BWSSB and citizens have changed over time: in-2801# was more around GBWASP; in
201415, it is more around the GroundwaterctA While the issue of corruption is prevalent,

it is not ubiquitous: people bribe the officials when getting a new connection, but not for
subsequent services. The politics of negotiating access to services has changed for several
neighbourhoods over timeespecially after the eight ULBs were incorporated into BBMP in
2007. Because parastatal agencies report directly to the state government and not local
representatives, who do not have a voice in the decisions taken with respect to these
policies and legiations, residents of revenue layouts and informal settlements find it even
more difficult to get basic utilities. The lack of appropriate incentives has resulted in people
preferring borewell connections over Cauvery water resulting in a loss of araunresik
crores to the state. This needs to be changed, not only from an economistic perspective, but
more importantly, because of the sustainability issues that surface thereof.

References
http://bwssb.org/water-connection/

http://www.kuidfc.com/website/webpage.nsf/lookupallcat/projectgbwasp
https://www.ipaidabribe.com/howto/borewell-registrationbangalore#gsc.tab=0
https://www.youtube.com/watch?v=tISFI4h1gp4

Benjamin, Solomon (2008). Occupancy urbanismcediding politics and economy beyond
policy and programdnternational Journal of Urban and Regional Reseavoh 32.3. Pp.

719-29.

Li, T. M. (1999). Compromising power: development, culture, and rule in IndoGesiaral
Anthropology Vol. 14.3Pp. 295322.

az22NBX 5 OHAApOD® ¢KS ONHzOAOGES 2F Odzf GdzNF £ LI
Eastern Highlandg\merican Ethnologist/ol. 26.3. Pp. 6589.

Ranganathan, Malini (2014). Paying for Pipes, Claiming Citizenship: Politica} Agén

Water Reforms at the Urban Periphetgternational Journal of Urban and Regional
ResearchVol. 38.2. pp. 53608.

140


http://bwssb.org/water-connection/
http://www.kuidfc.com/website/webpage.nsf/lookupallcat/projects-gbwasp
https://www.ipaidabribe.com/how-to/borewell-registration-bangalore#gsc.tab=0
https://www.youtube.com/watch?v=tlSFI4h1gp4

Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

The Hindu. Bangalore (2013) BWSSB nod must to drill borewells.
(http://www.thehindu.com/todayspaper/tp-national/tp-karnataka/bwssknod-must-to-
drill-borewells/article4208152.eqge

The New Indian Express. Bangalore (2013) Register borewells or face sayoBWSSB.
March 29 2013.Http://www.newindianexpress.com/cities/bangalore/article1521526.¢ce

The New Indian Express. Bangalore (2013) Registration process of bogoaslidry.
August 28 2013 hftp://www.newindianexpress.com/cities/bangalore/Registratiqmocess
of-borewellsgoesdry/2013/08/28/article1755201.ece

The Times of India. Bangalore (2013) Cauvery water eludes 80k households. September 19
2013. fttp:/timesofindia.indiatimes.com/city/bangalore/Cauvemyater-eludes80k
households/articleshow/22735090.cms

The Times of India. Bangalore (2013) Why register bone dry borewells? March 29 2013.

(http:/timesofindia.indiatimes.com/city/bangalore/Whyegisterbone-dry-
borewells/articleshow/19230041.cmis

141


http://www.thehindu.com/todays-paper/tp-national/tp-karnataka/bwssb-nod-must-to-drill-borewells/article4208152.ece
http://www.thehindu.com/todays-paper/tp-national/tp-karnataka/bwssb-nod-must-to-drill-borewells/article4208152.ece
http://www.newindianexpress.com/cities/bangalore/article1521526.ece
http://www.newindianexpress.com/cities/bangalore/Registration-process-of-borewells-goes-dry/2013/08/28/article1755201.ece
http://www.newindianexpress.com/cities/bangalore/Registration-process-of-borewells-goes-dry/2013/08/28/article1755201.ece
http://timesofindia.indiatimes.com/city/bangalore/Cauvery-water-eludes-80k-households/articleshow/22735090.cms
http://timesofindia.indiatimes.com/city/bangalore/Cauvery-water-eludes-80k-households/articleshow/22735090.cms
http://timesofindia.indiatimes.com/city/bangalore/Why-register-bone-dry-borewells/articleshow/19230041.cms
http://timesofindia.indiatimes.com/city/bangalore/Why-register-bone-dry-borewells/articleshow/19230041.cms

Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

142



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

SEBI v/s Sahara Litigation: Protecting
Investors or Money Laundering
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Abstract
¢KS {dzZLINBYS [/ 2dzNli KFa NBOSyidfte oO6WdzyS nX Hn
properties in order to raise money to partly comply with the orders of Supreme Court of
depositing Rs.20@crores with SEBI .The SEBI is supposed to utilize this amount for refund
of debenture amount to debenture holders .However Rs.5120 crores is already deposited
with SEBI but it (SEBI) is not able to identify the investors for refund of debenture arttount .
is amply clear from the chronology and arguments raised in the paper that SEBI v/s Sahara
episode is not the case for protecting the interests of investors but it is the case of money
laundering.The paper discusses how the money raised from sale @ggsties is going to
deteriorate financial position of Sahara group whereas directors of Sahara are not being
punished for the actual crime (money laundering) committed by them. Thus, they are being
(or shall be) set free at the cost of the corporate tleeg heading.

Keywords: Money laundeing, SEBI, Corporate Governance

[This paper was presented at thé” National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

March 4, 2014. Turning point in the life of Subrata Roy, Chief of Sahara conglomerate,
which has 4500 offices and one million workforce.( Subramanian, 2013). The group is in the
business of Real Estate, Infrastructure, Finance, Media, Hospitability, Garadkeformula

one. Mr Subrata Roy has employed top lawyers of the country to defend him in every court
of law including Supreme Court (SC). He is very efficient in searching loopholes in the law.
He has friends in all the political parties, in particular Btiga Janata Party (BJP) and
Socialist party (SP). He was very confident that he can do anything he wants to do and no
one can touch him. But nothing came to his rescue and SC sent him to Jail along with two
Directors of Sahara.

SEBV/s Sahara Episode

In 2008, Sahara India Real Estate Corporation and in 2009, Sahara Housing India Corporation
launched Optionally Fully Convertible Debenture (OFCD) issues. In Jan. 2009 SEBI received
complaints about illegal nature of OFCD issues. In June 2011, SEBhikekhlé of
debenture illegal and ordered refund. On 31/8/2012 Supreme Court upheld SEBI orders and
directed Sahara to refund Rs. 24,029 crores to investors. "©Reg. 2012 Supreme Court
granted extension to Sahara for refund of amount to investors io installments in
addition to immediate payment of Rs. 5120 crores to SEBI. Though the Sahara handed over
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the draft of Rs 5120 crores to SEBI, has failed to pay the rest of the amount, attracting
second contempt proceeding against it on -@42013.Thereakr, as an interim
arrangement, Supreme Court asked Sahara to deposit title deeds of its property worth Rs
20000 crores to SEBI. However, Sahara played mischief by submitting title deeds of highly
overvalued properties. Convinced that Sahara is not complwith its orders, Supreme

Court had issued orders in November 2013, restraining Sahara Chairman Subrata Roy and 3
other directors from leaving the country and also banning sale of any properties.

November 2013 order of Supreme Court was warning sign&lubrata Roy but he did not
take a heed of it and failed to appear before Supreme Court on 26 February. It was but
natural that Supreme Court ordered arrest of Subrata Roy in order to secure his presence
before it on 4 March 2014. Accordingly he was aedson 28 February and produced
before Supreme Court on the stipulated date. On this date Supreme Court has ordered to
keep Mr. Subrata Roy in judicial custody till submission of concrete offer for refund.

Are the investors genuine?

One very important asggct overlooked by media and therefore by common man is that SEBI

is unable to locate the individual investors of Sahara, for safeguarding whose interests SEBI

has approached the Supreme Court. Sahara has already deposited Rs. 5120 crores with SEBI

in Dec.2012 as a part compliance of Court order dt. 5/12/2012. This amount is supposed to

be refunded to investors. Out of Rs. 5120 crores, SEBI has disbursed during one full year a

LI f GNB adzy 2F wad on ftF1Ka 2yfes dbéenthati |y
Ghdzi 2F (GKz2daAlyR&a 2F {I KI N AygdSadzNHs Al ¢
February 2013. Total number of investors is 3 crores. Sahara in its full page advertisement
RFGSR mMTkokHnamo KIFa Of AYSRittdnKd nianydifies that |y 2 &
millions of very small investors run their tea stalls, are small vendors etc. who are on
highways. Their address may be Mr. X -2kl Gorakhpur. Millionsof Rural people do not

have House No, Mohalla etc. There are large numbesdll investors who do not own
GKSANI K2dzaSa |yR | O0O2NRAy3Ife KIS aKAFAISR (K

Is itmoneylaundering?

It may be possible that few hundred or few thousand investors may not have proper
addresses. But how is it possible thatr8res investors are not traceable? Any prudent man
can conclude that Sahara has indulged in Money laundering activity, just on paper showing
that 3 crores investors have invested in OFCD issue.

From the very beginning of the case, Sahara is pleadirtgtthas refunded the amount to
investors. It is a big question mark whether it has really refunded the amount. Since SEBI
could not trace investor for refund of Rs.5120 crore already deposited by Sahara to SEBI as
per Supreme Court directives, there aileely to have two possibilés:
1. Sahara has already refunded, as claimed by it, the amount to investors and therefore
no investor is left unpaid.
2. Sahara had not collected OFCD amount from genuine investors and only fake names
have been recorded.
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The secod possibility seems to be more probable. However, in either case, Sahara is not
liable to pay back money to true investors. On this background Sahara was pleading every
now and then is that there are no dues to be paid.

Whether sahara needs to payback ?

There is halfi NHzi K A drgufnénKthatNBaRata is not liable to pay back to investors.

When there are no true investors whom to pay? Naturally, Sahara does not have any liability

G2 LIhed !'yYyR FYy20KSNJ KIFf F LI NIt Sahéra la& Sreafdlyl K I NJ
paid Rs 22000 crores out of 24000 crores. When there are no true investors, to whom such a

big amount has been paid!

Assuming that (though it is hard to assume) the 3 crore investos are genuine and Sahara has
already refunded the amaut to most of them. So in this case also Sahara is not liable for
payment of Rs 24000 crores. The unpaid investors, as claimed by Sahara, are liable to
receive Rs 2000 crores, for which Sahara has deposited Rs 5120 crores with SEBI on 5
December 2012. (W generous Sahara is, making additional payment of Rs 3120 crores to
SEBI!) So the liability of making payment is not with Sahara, but it is with SEBI.

The real strength of the Sahara group is that it has purchased large quantum of land all over

the cowntry. Subrata Roy himself once claimed that Sahara has 36,631 acres of land (Suhas
Yadav, 2013), though he claimed or"1&pril 2013 that his personal property is worth only

wa p G2 ¢ ONBNBA 6.{ wSL}RNISNE W bunrottep  { | K|
sale any piece of land. Subrata Roy once said (Suhas Yadav, 2013) that since his companies
are not listed on any exchange, he need not sale the land to improve EPS.

Blackmoney andeconomy

It is well known that buying or selling of land @hwes lot of black money. Indian economy at
present is in stagnation (may be even stagflation as inflation is still not under control). The
one of the (and major one) reason of stagflation is black money. Black money is a cause as
well as effect of inflatin. Real Estate and black money go hand in hand.

The Governments, past and present, talk of bringing back black money stashed in Swiss
Banks only to mislead and fool-iiformed public. First, there must not be any major
amount of black money in Foreigdanks as a percentage of total black money existing.
Second, it is very difficult to bring back the same due international laws ant treaties. The
crux of the problem is how not to allow further generation of black money. No Government
would like to proceR Ay GKFG RANBOGA2YS>S y20 S@Sy &z
Gt N} 3YFGAO¢é az2RA D2OSNYYSydo

The black money is right here in India. The most important destination to stash black money

is real estate and not Swiss Bank. Even if some amount of blaskyms sent abroad it

O02YSa o101 a[l dzyRSNBRé¢ GKNRdzAK dw2dzy R (N LJ
Government on 18 July has not made any attempt to plug this hole.

The holders of black money are corporate, politicians and Government officersy lfvaml
reforms are brought, namely, election reforms and land transaction reforms, 90 % of the
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black money generation will be arrested. It is necessary to plug demand side of black money
(Sonawane, 2013). Neither Congress nor BJP has intentions to do that.

Sahara and black money

How could Sahara Purchase so much of land? Subrata Roy is not known for carrying
ancestral property. But his nexus with politicians is well known. That could be the likely
source of black money to buy lands. The large amount okbla@aney seems to have been

attempted to launder through OFCD issues of two of the Sahara group companies by
showing fake names of the investors as genuine names. Before this laundered money could

be invested in some business, SEBI held the said OFCD lissuesA f £ S3I f | yR 21
refund. The SEBI order was upheld by Supreme Court. Sahara came in real trouble. It had
again to show on paper the refund of money to the same fake investors. Thus the money
laundered again converted to black money.

As the Sugeme Court did not accept the plea that money has been refunded back to
investors and it insisted that Sahara must deposit Rs 24000 crores with interest to SEBI.
Since then Sahara is in more trouble. Sahara has to refund that money which it has not
receival. Task had become more difficult for Sahara due to Orders of Supreme Cdurt 21
November 2013 banning sale of any assets by Sahara.

There was a little solace to Subrata Roy when Supreme Court BnMech 2014
announced its willingness to grant interipail to him and other 2 directors on the condition

that the group deposited Rs 5000 crores cash and further provide bank guarantee of Rs
5000 crores from public sector bank in favour of SEBI. Though this condition is much milder
than depositing entire 2000 crores in cash. Siphoning from the existing business would
mean killing the business.

Supreme Court itself finally showed the way out. It reverted its order &fNedvember
2013 on ' Wdzy S Hnamn FYR ft268SR {F Kl MNopuipgeofil f S A
depositing the sale proceeds with SEBI. So far, Sahara either was (rightly) avoiding making
payment to SEBI or was unable to make payment to SEBI for want of liquidityevéto

now Sahara has to be neansistent of the argument of double aggment, due to
imprisonment of Subrata Roy for such a long time i.e. siffitéMdy. On30th June 2014,

Sahara deposited Rs 3117 crores with SEBI as a part compliance of Supreme Court order
dated 26" ak NOK Hamn® {dzoNJ} GF w2eée dz2NBFRuyeMSKSYQ
requested for parole of 45 days to arrange for balance cash amount of Rs 1883 crores and
bank guarantee of Rs 5000 crores. The Court will decide on this request' duly12014.

Will the matter end here. Certainly not. The Court may gearble or bail on 1% July and

Sahara chief may be able to arrange within 45 days balanced amount and bank guarantee.
But Sahara chief has to finally deposit Rs. 20000 crore (which has now become Rs 38000
crore, after adding interest, as stated by SEBI8 July before Apex Court) by whatever
means (sale of assets or otherwise). This is possible only if Sahara is closed down. Sahara is
already in arrears of staff salary payment since 3 months which amounts to Rs 12000 crores.
LY b2@SY0o SN etal mssets{wer& Wakth Rs355086 crores and total liabilities
were Rs 54364 crores (N. Sundaresha Subramanian, 2013)
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¢KS NB3IdzZ F 2NE Ydzad RAAGAY3IdzA aK 0 Smmitkdy 2 NBI
by the head, the company must not suffer. The rapde of Satyam is before us. In case of

Sahara 10 lakh people are in employment, and thus 10 lakh families are getting their daily
bread. Subrata Roy, with fear of imprisonment, may not bother for the organization. Why
Sahara group should pay to SEBI R¥@Qrores plus interest when it has not received any

amount from investors. Why should Subrata Roy be set free after depositing requisite
FY2dzyd G2 {9.L FNRY {FKIFN}Qa LINPLISNIASE HKE
crores of black money which he dhaarlier laundered. These are some of the facts the
regulators must realize.

The recent incidence further strengthens the view of the author that in SEBI V/S Sahara
litigation, there are no genuine investors and it is the matter of money laundering. The
income tax department has filed an application before Supreme Court wanting to be
impleaded as a party in ongoing SEBI Sahara dispute on the plea that as per information of
the department the investors are not genuine and thus OFCD amount has come fnoen so
other source and therefore that amount must be taxed.

Lately i.e. on % July, Supreme Court has also ordered SEBI to start process of refund to
investors the amount already deposited by Sahara. It raises curiosity why the Court did not
issue such ords much earlier.

Conclusion

SEBWV/s Sahara litigation appears to be for protecting the interests of the investors. But as
the SEBI as well as Income tax department are not able to locate the majority of the
investors, it is the money laundering affair Bahara chief. Whenever (the day shall not be

far from today) Sahara chief will, under duress, actually be paying Rs.20000 crore plus
AYyaSNBaaGg d2 {9.L OF2N) G6KS {9.LQa aidl dSR Lz
to lie with SEBI for the lantime and shall not be used for any productive purpose (in any
case not for refund to investors as no investors are traceable), and it is going to have big
adverse impact on the working of the Sahara group. Whereas Sahara chief will remain
unaffected as b has already received back the black money he has earlier laundered. The
example of Satyam be followed as Ramalingam Raju is punished but Satyam is saved.

References

1. BS Reporter (2013): My Personal Assets worth-&R€5 Roy. Business Standard, 11
April.

2. Yadav, Suhas (2013): Dhava Dhav Annaprashansathi. Prabhat (Marathi), 31 March.

3.{2yl gl ySs {dzoKIFIaK bd® &Hnnmdolrval obiRoiiS@aw G 6 A f A
Governance2, 1/2, 13¥142.

4. Subramanian, N. Sundaresha (2013): Tough days ahead foaSdrarar. Business
Standard, 22 November.

147



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

148



Journal of Politics & Governance, Vol.3, No. 4, October-December 2014

Decentralization in IndiaReflections from Bihar

Pradip Kumar Jha
Center forFederal Studies)Jamia HamdardiHamdard UniversityNew Delhi

Abstract
Democracy provides space for participation of people in polipoatess. It allows people to
govern themselves. It is sajbvernance of the people. The institutional mechanism of self
governance at the primary level is Local Self Government (LSG). It brings government closer
to the people and promotes interactive gemwnance. The objective of the democratic state is
welfare of the people. The institutional mechanism of development at primary level is
community. The community is aware of local resources and the taken decisions are
sustainable. Social audit is a majoretto bring transparency and accountability in
governance. The 73constitutional amendment provides reservation to Scheduled Castes
(SCs), Scheduled Tribes (STs) and women. In some of the states there is provision of
reservation for other backward classOBCs) also. The provision of quotas to women and
marginalized groups is an attempt to bridge gender and caste inequality. The inclusion of
women and disadvantaged groups in the process of participation and decis&img is a
significant step towardsagial transformation. Decentralization is devolution of authority
and financial resources. Democratic polity adopts decentralization for development. In the
Indian context the primary unit of seffovernance, development and inclusion of women
and disadvaa 3SR 3INRdzZL G NUzNF £ fS@St A& atl yOKLI &
increasingly considered as an agency of good governance, sustainable development and
social change and empowerment. The sustenance and growth of PRIs in Bihar is dependent
on certain socieeconomic and political variables, which are not necessarily independent of
one another. The paper attempts to analyse the role of regimes, social and political base of
the regimes, and their impact on the functioning of PRIs as an agenoypaiveerment. The
paper is based on qualitative research method and applies content analysis of secondary
sources to draw conclusion.

Keywords:Decentralization, Panchayati Raj Institutions, Development, Bihar, India

[This paper was presented at th&? National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Decentralization in IndiaA Historical Sketch

History tells that village panchayat or Local gelfernment as a system existéd India

since long. The form may vary but its spirit has always remained the essetie loflian
sociocultural ethos.In the Rig Vedi1200BC) period the saifoverning bodies existed in

0KS T2 N KapdiMdiithe passage of time these bodieschme Panchayats (council

of five persons). The village Panchayat or elected council had large executive and judicial
powers® Castesim and feudalistic system of governance under Mugal rule in medieval
period slowly eroded the seffovernment in village$The panchayats completely lost their

f dZa 0 SNJ RdzNAy3a GKS WIHEASYQ NBIAYS Fa Al ¢l a
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financial crisis due to the revolt of 1857 and point raised by the finance commission in 1880
paved the way for structural evolian of local seljovernment in Indi&.

Seltgovernance became the political goal of the leaders of nationalist movement. Village

was in the centrality of their thought as a unit of nation formation, democratization and
decentralization. It is the site ] WA Yy Of dza A2y QX KSy OS NBaid NHzO{ d
There is no uniformity of approach in treating village as a homogenous, inclusive, and
undifferentiated category.

Gandhi had a reformist vision and was in favour of reconstruction of villagésuNead a
modernist outlook and wanted to develop villages through new technology. Ambedkar had
subaltern perspective and he did not find any virtue in the revival and development of
villages® Lohia had socialist perspective and considered that decenatigin would break
down the barriers of class and caste.

Article 40 of the Constitution which enshrines one of the Directive Principles of State Policy
lays down that the State shall take steps to organize village Panchayats and endow them
such powers ath authority so that they can function as units of sgtivernance. The first
census of independent India stated that 82.7% population live in rural &rasrder to

uplift the rural poor Community Development Programme (CDP) and National Extension
Servce (NES) were launched in 1952. The CDP and NES did not produce desired results so
Balvantray G. Mehta committee (1957) was set up. The committee highlighted the lack of
popular participation in CDP and made a strong plea for devolution of power to lewas|
through PRIs. It recommended thréier system of PRIs which would work at District level
(Zilla Parishad), the intermediate level (Block Samiti) and the lower level (village
panchayat)’.

Inadequate community participation and dismal poverty redmctled to the appointment
1a211F aSKiadlF O2YYAGGSS Ay wmprTI gKAOK OFy 068
and practice of PRIs. It recommended ttier PRIs. The Zilla Parishad at the district level
would be established as the first point of decealization. The formation of Mandal
Panchayat and the Mandal was conceived as a group village, which would make the
necessary links with the system in developing focal points. It would develop link between
rural and urban areas. It ignored the importancetbe Gram Sabh&The failure of the
earlier development strategy on poverty, unemployment and growing unrest of the masses
in the 1970s and 1980s paved the way for G.V.K. Rao Committee and L.M. Singhvi
Committee respectively in 1985 and 1988he G. V. KRao Committee (1985)
recommended that Zilla Prishads (at district level) should be strengthened.

There should be subommittees at the district level with proportional representation. Some
planning functions may be transferred to the district levekcdiibns of the local bodies
should be held regularly. The committee believed that the development was possible, only if

a large number of people participated in development activities. In order to achieve this,
adequate powers and financial resources a thcal level were considered essenfidihe L.

M. Singhvi Committee (1986) gave importance to Gram Sabha. The Gram Sabha was viewed
as the seedbed of democracy. Local geivernment should be constitutionally recognized.
Elections at the panchayat lexaiould be held regularly and without del&.
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During the period of 1959 to the L. M. Singhvi Committee (1986), PRIs were considered as
the agency of democracy and development. The period mainly focused on improving the
efficacy and strengthening of PRIs that it may deliver the expected results. The vision in
that period did not consider PRIs as an agencyoias change and empowermentNow it

is necessary to have a look at the political and economic situation of late 1980s and early
1990s.

Duringthe late 1980s the Congress played the PRIs card, the BJP came up with Mandir issue

and the Janta Dal played Mandal card to counter one another and consolidate their
respective positiond’On the economic front India was deep into the economic crisis in

1990. The continued saviAgvestment gap in the domestic economy forced a heavy
reliance on imports. This created a large balance of payment deficit. The increasing saving
AYy@SaidyYSyid 31 LI OF y-YIoRSS & GHiyNR YO RIAZBIRR €0 24 NS -ayLJ2 v &
and other economic actions.

Constitutional Context of 73rd Amendment

Finally in April 1993 the 73constitutional amendment act was passed, which provided
constitutional status to PRISRIs have been in existence for a long time, it has been
obsewed that it could not evolve as responsive institution due to absence of regular
elections, prolonged suppression, insufficient representation of weaker sections and
inadequate devolution of power and financial resources. Accordingly steps were taken to
enable panchayats to function as the units of sgifrernment'® The pre 75 amendment
considered PRIs as the agency of democracy and development. The Faztri&ditutional
amendment considers PRIs as the agency of good governance, sustainable dentlapdne
social change and empowerment. The provision of quotas for SCs, STs and women in PRIs
made it the agency of social change and empowerment.

The Case of Bihar

The sustenance and growth of PRIs in Bihar is dependent on certairesociomic and

political variables, which are not necessarily independent of one another. In the paper a
Y2RSad FGdSYLWG A& YIFIRS (G2 ARSyGATe GKS LRt Al
though the socieeconomic realities of the state had to be kept in minddrder to

appreciate the political facts in this perspective. In doing so attempt is made to analyse the

role of regimes, social and political base of the ruling party, strategy of these parties in
mobilizing support and crisis of governability.

On the ore hand, ruling parties in the state governments, particularly the Congress,
have allowed districtand local institutions of seljovernment to decline or have
limited their powers or have even frequently superseded them altogether in order to
maintain tigtter control over local systems of patronage and to establish stable bases
of local support. The countegendency has been the persistence, even the reassertion,
of structures of local power which exist independently of government and party
organizations ad the revival of interest, especially among the AGangress parties, in
the restoration of local institutions of seffovernment.**
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The rule of Karpoori Thakur from the™®®December 1970 to*iJune 1971 and then in 1977

to 1979 provide a remarkableegarture in so far as panchayat democracy is concerned. He
conducted panchayat elections twice. During his second tenure he conducted panchayat
elections, despite objections from all quarters, including his own party. In his first tenure he
initiated the process of implementing the 1961 Act in totality in all districts. It is because of
his actions that Bihar acquired a fflédged threetier panchayat system in all its districts by

the year 1980°

In order to consolidate power base among the backwaadtes Karpoori Thakur promised

guotas in government jobs and education institutions but outburst of opposition from
forward castes forced him to resign and policy could not be implemetitéttadhan H.

Prasad tended to describe a growing struggle betwerSt Wy Sg O LIAGIF f A &G
o O1 6 NR OF&aisSa |yR (KS 2fR YWHBmRFrancineg NR S ND
CNIlIyl1St 20aSNIBSR (KS o0l O146FNR Oflaa Y20SYSyl
2F (KS LR2ND Ay | R sgetmahdXlads stddtudzfFranke? noteditialS O & (
some of the twiceborn castes, the Bhumihars and the Rajputs, tended to support not the
Congress but rather the Janata Party in the pt&t7 period"® Going into 1977 elections,
Ramashray Roy described th&Bi NJ / 2y ANB&da +Fa o6SAy3a Ay W2NHI
WEYLFGE tFENIe a AyOlrLIhotd 2F 2Nl Ay3 WLa 2yS

The return of Indira Gandhi to power in 1980 brought Jagannath Mishra to power. The three
years of Mishra rule and three years ofn@eswari Dube rule were the period of
governmental ineffectiveness and agrarian violence. The period also withessed no policy
initiative >*There are three factors that led to conflict in Bihar. First is underdevelopment of
Bihar, second is the deleitimizah of established pattern of domination in the rural areas
and the third is the slow and steady disintegration of the state.

The Indian Institute of Public Administration reported on the basis of study visit of Bihar in
198990 that the loss of effedd Sy S&da yR f SIAGAYI Oe 2F twLaA |
Ay K2f RAy3a StSOGA2yaéd YR GKS GadzZllINBaairzy 2
instrument of accountability of the panchayat to the village community as a whole, where
reported2 0SS f I NHSf&® GRSTdzy Ol o02Reé¢®

The ideology of panchayati raj received shabby treatment at the hands of Laloo Prasad
Yadav. It was during his term as Chief Minister that thé ABrendment of the Constitution

was passed. This amendment made it mandatoryall state governments to bring state
legislation on panchayats at par with the constitutional requirement by 24 April 1994, and
to hold panchayat elections immediately thereafter. All that the Yadav regime did was to
amend the law within the stipulatédate. But in doing so, it had ensured two things. First,
the Act provided precious little in terms devolution of administrative and financial powers
to the panchayats, but contained many provisions to strengthen state government control
over these bodiesin this respect, the Janta Dal led by Yadav seemed to be in complete
agreement with Jagannath Mishra of the Congress. Both were seen to be equally
disinterested in granting any real administrative or financial power to the panchayats.
Secondly, Yadav mactlaborate provisions for reservation of seats for backward castes. In
this, he made no distinction between the upper and lower sections, obviously to allow the
upper crust of backward groups (mostly Yadavs) to reap the benefits of reservation. He
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made aquick census for this and fixed the quotas for backward, SC and ST sections. As a
result, much more than 50 per cent of seats on an average went in favour of backward
sections. Even after all this, Yadav was reluctant to hold panchayat elections. Bugdexine

alibi to hide his real intension. He found one soon. For the purpose of fixing quotas of
backward castes, a census was necessary, as reliable data on OBC population are not
available. The government asked the District Magistrates to conduct the censoise

week. Everybody knew that such a casual approach to caste census would invite litigation.
This is what happened. Aggrieved persons went to the High Gburt.

The survey data of 1996 for trust of Bihar in local government is 29.9 per cent whicdkehs m

less than the trust of Maharashtra (40.7 per cent), West Bengal (50.6 per cent) and all India

(39.9 per cent) respectivefy.The upward moving backward castes especially the Kurmis
0SOFYS RA&GATTdzaA2YSR FNRBY GKS [ pherd@enoh SR wW
whereby undue favour had been given to a particular caste, systematic deterioration of law

and order and utter neglect of development work. The most backward castes and Dalits
became disillusioned from the RJD as the government did little Heir thasic social and

economic problem$®

In the Assembly elections of 2005 Nitish Kumar led the Janta Dal United and the Bhartiya
Janta Party to power. An Act was passed in 2006 to replace the Bihar Panchayat Raj Act,
1993 as amended up to date. ThistAs called the Bihar Panchayat Raj Act, 200@ Bihar
Panchayat Raj Act, 2006 provides under 50 percent reservation in all categories. In all
categories upto 50 percent reservation would be provided for women. The SCs and STs
reservation would be in mportion to their population. In all maximum 20 per cent seats
would be reserved for backward class. It has unique feature of establishing Nyaya Panchayat
known as Gram Katchaharies, which are meant to secure accessible justice delivery at
affordable costdo the rural population.

A study of the Bihar Panchayat Raj Act 2006, suggests that of the 29 subjects listed in
Eleventh Schedule, 25 are shown for Gram Panchayats, 27 are shown for Panchayat Samiti,
and 26 are shown for Zilla Parishad. These togetioeicern about 20 departments. In the

fresh round of activity mapping out of 20 concerned departments only 13 had responded;
among these 13 departments, 4 are said to have responded incorrectly. The State is one of
the seven (7) that has received suppasintly from UNDP and Ministry of Panchayati Raj
(MoPR) in their Capacity Building for local governance. There are federations of Mukhiyas
and Pramukhs in each district, but none particularly for women representatives.

The Gram Sabha meets four times aalyelt may meet more frequently in special
circumstances. The meeting of Gram Sabha is usually held ddatuary, ¥ May, 18"

August and 2 October. The Quorum for a meeting is etweentieth of total members of

the Gram Sabha. There is no specialvsion regarding quorum in respect of women,
SC/ST, landless labourers. Under the Act there is no provision for Mahila Sabha meetings.
Reservation is rotated at the time of Panchayat elections, i.e., every five years. Hehiltvo

norm is not applicableNo special safeguards are available against the removal of women
Presidents. It has provision of constitution of standing committees in all tiers of Panchayats.
A Gram Panchayat constitutes six (6) standing committees. The Social Justice Committee
performs the function related to promotion, protection and welfare of SCs, STs, other
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weaker sections and women and children. It is further provided that every committee must
have at least one woman member and the Social Justice Committee must have a member
belongng to the SC or ST communities, subject to their presence in panchayat. There is no
provision of reservation of SC/ST/Women in the standing committées.

Conclusion

History tells that village Panchayat or local ggifernment as a system existed in amtj
medieval and British period. Leaders of the nationalist movement despite disagreement and
differences in their political agenda, the village remained a core category. There is no
uniformity of approach in treating village as a homogenous, inclusivet uadifferentiated
category. The pre 73 amendment considered PRIs as the agency of democracy and
development. The post 3constitutional amendment considers PRIs as the agency of good
governance, sustainable development and social change and empowerafeweaker
sections. The provision of quotas for SCs, STs and women in PRIs made it the agency of
social change and empowerment. The Congress and thecaogress party treated
panchayats differently which is quite visible in the case of Bihar. The €snguppressed

the PRIs while the Karpoori Thakur regime and the Janta Dal United and the Bhartiya Janta
Party attempted to revive the institution.
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Abstract
Elections in India can be characterised as a near copy book case of democratic functioning.
Canducted with regularity, characterised by national and -sabional multiparty
O2YLISGAGAZ2YS OAGAT SyaQ NRIKG G2 @268 2N SEI
0§KNRdAK (GKS NBOSyidfeée AYyiUNRRAzZOSR Wy2yS8s 2F (K
claims to reflect the voter choices and preferences as accurately as possible. While the
process of conducting elections in India has gained maturity since independence, the nature
of electoral outcomes has also become predictable. The rise of regjerdies and
burgeoning coalition governments at the national level, declining currency of identity
politics whether based on caste, ethnicity or religion and the rise of the politics of
development often cited to explain bucking of the amtumbency tred may all seen as
ardylLizada 2F I+ WY2RSNYyAaAy3dQ RSY2O0NI GAO aeal
election which returned a national party to power with an absolute majority of its own,
historically associated with a right wing majoritarian rigligs sensibility challenges all
available understanding of the Indian electoral process. The question that one is exploring in
this paper is why has a national party returned to power after two decades of coalition
governments. The hypothesis is that thatare of political communication and the electoral
campaign conducted by the Bharatiya Janata Party (BJP) was a deterministic variable
responsible for the 2014 Lok Sabha verdict

Keywords:Elections, Campaigning, Political Parties

[This paper was preserdeat the 2 National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Contours of Coalitional Politics in India

Partisan politics in India as witnessed in the electoral arena followidgpendence was

OKI NI} OGSNR&aSR a (KS W/ 2y 3NEB&i®3) JeaCdRHER® o6&
system was one that contained and-opted the opposition by accommodating dissenting

views, thereby dominating electoral politics in the manner of alsinparty dominant

system till the 1970s. While opposition to the Congress strengthened itself at the sub
national level in the 1967 assembly elections, it was only in 1977 that aCoogress

coalition came to power as a result of nationwide rejectior,of RA NI DI YRKA Q& AY
WOYSNHEHSYyOe QAY (KS 1 0S moptnad 2KAES AL (2:
emerge if only shodived (19771980), it took close to another two decades,
notwithstanding the brief interlude of the National Front\ggnment from 19891, for a
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stable non Congress opposition coalition government led by the National Democratic

Alliance (NDA) to come to power in 1999. The return to power of the NDA in 2014 following
a decade of rule by the UPA points to the decregsimiervals with which we see alternating

of party coalitions at the national level. Identifying some features typical to coalition politics

in India, E. Sridharan (2004: 543425) argues that coalition politics in India is of the

opportunistic kind , @2 Ol ff SR W2FFAOS &aSS{Ay3IQ Ay az

ideology or agenda is weak amongst parties and politicians. This feature is exacerbated on
F 002 dzy i 2 Tmenib&r Rlistrieta simpld pl&ality (SMSP) electoral system wherein

partiea F GGSYLI G2 aLR2t @2GSa¢ o0& TFT2NHAy3 021

LINEO@SYy G waLX AdaAay3a 2F @230SaQo

This logic is carried forth even in government formation. The party with the majority of
votes which leads the coalition and government preféo keep all its allies even though

GKSe YIFIe& 0SS | aadzNLJX dza¢ Fa GKS@& |04 a |

coalition and also alliances for the sake of votes at the national level or tha@adnal

level is a continuing feature of electdrpolitics (ibid: 5418). Also the federal arrangement
makes national parties dependent on regional/state parties to be able to build together a
credible coalition at the national level. Hence there is a tendency to forge alliances with
smaller third or fouth parties which may have concentrated electoral support in certain
areas to be able to succeed at the sudtional level which in turn would add to its chances
of victory at the national level. For the coalition to be a plausible proposition it is aakent
that the concerned party not be the principal or one of the two main parties in the state but
rather be at the third or fourth position and only then can it forge alliances. This has been
one of the reasons why the Congress resisted electoral alliatitdbe late 1990s and
seriously pursued prelection alliances only in the 2004 Lok Sabha election. Also given the
opportunistic nature of party politics in India, the ideological constraints of being in
opposition at the state level are usually overses the national level (ibid: 5419).

The Bharatiya Janata Party emerged as a formidable force on the national scene following
the 1989 Lok Sabha election in which having won 80 seats it propped up the National Front
government of V.P.Singh which was tlirst minority coalition government to be formed

after independencé.The first chance that the BJP had of forming a government on its own
came in 1996 when Atal Bihari Vajpayee was sworn in as prime minister for 13 days. The
government fell as a coalitioof thirteen parties both regional and statgide formed a
United Front to block the BJP from coming to powér.elections held in 1998 the BJP once
again formed the government heading a 17 party coalition which included regional parties
too. However thecoalition lasted only 13 months as the All India Anna Dravida Munnetra
Khazagham (AIADMK) withdrew support following disagreement on reservation policy. The

' The Janata Party which was formed following the merger of the Congress (O), Jan Sangh, Bharatiya Lok Dal
(BLD) and the Socialist Party won 295 seats and 41% vote share in the 1977 Lok Sabha elections. It was
supported by the CPM, DMK antle Akali Dal while the Congress was supported by the AIADMK and the

CPI. In 1989 the National front government collapsed after 11 months following difésrevith the BJP over

the 6Maamnmid ré6Mandal 6 i ssues and c aanegotemmebtevhicheasl ac e d
headed by Chandrashekhar and supported by the Congress from outside. This government lasted 5 months
%The four regional parties included the Asom Gana Parishad (AGP), the Dravida Munnetra Khazagam (DMK),
The Tamil Maanila Congre$3MC) and the Telugu Desam Party (TDP). The Government was headed by
H.D.Dewe Gowda but lasted only 7 months. This was because the Congress withdrew support as the front
refused to oust the DMK from the government which the Congress insisted on.
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NDA returned to power in 1999 with an even bigger-phection coalitioi and stayed in
power fora full five year term.

Changing Nature of Electoral Campaigning

The election campaign that the NDA launched prior to the 2004 Lok Sabha elections took on
0KS OF LI A 2y “Zreating thg iRprdssiof 6f A igsurgentndia riding high on the

urban@ 2dzi K YR YARRES OflraaSaod ¢KS AaadsS 27
foreground was to be conveyed by extensive use of the media and information technology
including sms, enail and customised telephonic speeches of the prime minister which could

be heard by dialling a particular number. Also the Vision 2020 document that the party
unveiled prior to the election diluted the three issues that had led to the BJP being
ARSYUGAFTASR -plaf NieKSLIGNT & RANEaAKLI YRS | yB L&SNE
article 370, building of the Ram Mandir in Ayodhya and enforcing a Uniform Civil Code

0'/ /0P ¢KS Wzl 2Ll eSS TFLOG2NN s+ a |faz &asSsSy
+l 2L 88SQa F2NBAIYy 20SNIdzNBa AGK tlahdhadl y
Kashmir and the Norteast were also highlighted in the campaign. The euphoria of the
WLYRAIF {KAYAYy3IQ OFYLIAIY aLAtftSR 20SN) 2y (K
buoyant about the success of the NDA in the elections. However towaedsltising of the

campaign, predictions of the NDA losing ground across constituencies also starting
circulating. While polipredictions by themselves can be very unreliable which became
evident in the 2004 election itself, they do indicate the link betwede nature and

progress of the campaign and its reception by the electorate thereby highlighting the co
relation between the nature of the campaign and electoral success.

Following the defeat of the party in the 2004 Lok Sabha election, the pledgdum re
WARS2ft238 |yR ARSIftAaYQ o0& GKS . Wt YINJ]SR |
eclipsing of the liberal voice of Atal Bihari Vajpayee within the party. While the BJP is known

to shun individualism the only exception was in terms of ¢héso leaders.The Congress

campaign in 2004 also saw a shift in so far as instead of running a broad based campaign
there was greater attention to detail. Mapping of constituency character and articulating
appeals in accordance with local concerns becanmearked feature of the campaifjnAlso
AyaidSIR 2F | F20dza 2y NYfftASasz GKS LI NI& LINJ
WNRIFR a4K26Q Ay | GGFN tNrRSaK gla asSSy Fa |
Kalyan Singh to also embark on a simil@ad show. The Congress campaign included

% The codition of the NDA in 1999 included 24 parties.
* The India Shining campaign was conceived by Nirvik Singh of Grey Worldwide. Pramod Mahajan who was

appointed the chairman of the BJP6s Centr al Ed ecti on
on the election campaigfihe 2004 election was the first in which electronic voting machines were used.
*Over a period of three months the NDAO6s eldgctoral fo

winning a majority by a miniscul&0 sats according to an ORBARG poll. Chawla (2004) writes that while

the popularity of Vajpayee as a leader remained umilsiméd when compared with Sonia Gandhi, the NDA had

l ost its 6shined on account &hinninglhradi ehée slad d asn awiftah lair
responsibility did.) Reasons for decreasing popularity of the Congress was on account of compromises with

regional parties which gained on account of the alliance but could not contribute towards expanding the

Congresshase On t he ot her hand Chawla argues that the BJP
of acquisitions and mergersé when dealing with allian
emphasis on development and fAinclusivenesso (I bid)

° /'t is said that the Congress had underesti mated the

the Jat vote in Rajasthan in the assembly election held prior to the Lok Sabha election. Learning from the
experience the Congress too startsithg celebrities as star campaigners.
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forging of many prepoll alliances which was also a marked departure from the earlier party
NEBazfdziazya GKIG aidNBaa Sk indeftaneebefdrging alliarffcesy SQ A
is evident from the facthat the difference between the seats won by the Congress and the

BJP was just 7 in the 2004 Lok Sabha election. However while Congress allies added 46 seats
propping up the UPA, the NDA lost 27 seats on account of loss of political allies (Sridharan,
20045419)

The 2009 electoral campaign saw many allies deserting both the UPA and tfeTN®A

/ 2yaANBaa OFYLIATY |t az2°TRIOWASR 2SS GRS WIIF2Q |
YEYyod ¢KS . Wt (G422 NBOGFfAIFIGSR 6A(Kpekfarried 2 6y & 2
spectacularly with the seat gap between the Congress and the BJP increasing to 90 seats and

the difference in vote percentage approximating 10 percentage points. The Congress victory

was also unexpected with most opinion polls predicting a Gesgydefeat.

The 2014 Lok Sabha campaign saw a clear shift in leadership patterns with the older leaders
giving way to the elevation of Narendra Modi as the primmisterial candidate. The shift

was also evident in renewed emphasis on governance as ofdpmseevelopment which

also highlights the difference between the 2004 and 2014 election campaign of the BJP.
Modi was able to showcase the Gujarat model of development as an instance of successful
governance initiatives while Vajpayee had no such naeatdoy make use of. The hint of
authoritarianism acted as the perfect foil to the continuing vacillation of the Congress
leadership in the UPA government. Role of the corporate sector in funding and backing the

. Wt FYR Ay LI NI A Odzt | chihphign Na&noiRod indeestnfatedQBhe St SO
organisational acumen is also undeniable given the RSS link of Narendra Modi and his
compatriots such as Amit Shah. In the 1980s too while L.K.Advani was trying to expand the
base of the party the RSS had forwardeddParaks (bacheleactivists) such as Narendra

Modi, K.N.Govindacharya and Sanjay Joshi to consolidate the-rg@ssorganisation. In

the 2014 campaign too RSS spokesperson Ram Madhav as well as Shiv Prakash who comes
from western Uttar Pradesh playedkay role in the success of the campaign particularly in

Uttar Pradesh. (Ramakrishnan 2014)

However the use of sockahedia and real time responses were a first in campaign
strategies. The campaign included a mplbnged approach including the social die,

mass media, robaalls to voters and marking of potential volunteers who wereopted

2y 0SS GKS@& RAFffSR | ydzYoSNJ 42 KSIFNJ bl NBYRNJI
innumerable rallies and road shows that Modi conducted, there was also a ymoviE
holographic presence of the leader in constituencies which he could not personally visit. The
Congress party in turn was unable to project either a leader or a vision. There remained

" The ngressapproach of not forging alliances was based on the resolution adopted at the Pachmarhi session
of 1998 which was subsequently revised at the Shimla Conclave in 2003 following defeat of the party in the
three state assembly elections. The Congress alliebered 18 in the 2004 Lok Sabha election. The Congress
allies that were dropped since 1999 included Rashtriya Lok Dal (RLD) and the AIADMK party. The allies of

the NDA were 12 in number, with many ogiout of the coalition prior to the election asbther 5 joining

the coalitionFor details of changes in allies see Sridharan (2004

81n 2009, the Congress lost the RID (Rashtriya Janata Dal) and the Ram Vilas Paswan led Lok Janshakti Party
(LIP) whilethe BJD (Biju Janata Dal) left the NDA alliance apart from other

° Having secured the rights for this Oscar winning song, the Congress used it for purposes of campaign
advertising.
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uncertainty on whether to miol the campaign around the governménti | OKA S@SYSYy
spread over a decade or to target Modi over his secular or caste or occupational credentials.

Gonclusion

Coalitions and campaigns represent the immediacy of the electoral exercise. Given the
YEGdzZNE 2F O2FfAGA2Y ¥ ARYI AIOYRA Iy Rg K KSHUBIRRRIBIES W 2 INI
ups are as common as ppell alliances. The fluidity of coalition politics may actually

account for the return to power of a one party majority government namely of the BJP

which has however retained the ND#given the continuing need to forge alliances at the
sub-national level. This in turn validates the continuing importance of regional and state
parties which won 145 seats nationally in the 2014 election even when not in alliance with

either one of the tvo major national coalitions, namely the UPA and the NDgointing to

an erosion of the two party system on account of the decimation of the Congress party.

While alliances definitely revived the fortunes of the Congress party in the 2004 Lok Sabha
election, the defeat in 2014 was also on account of a weak campaign strategy that was
unable to effectively communicate the development achievements of the party, in particular
spearheading of various capability enhancing rights and welfare linked entitlemApiat

FNRBY AYIOMiyoO Sy 0eQ GKS . wt SR OFYLI A3y STFFSOI
WI2PSNYIFyOSQd Ly R2Ay3I a2 GKS . wt Ffaz2 aFLL
Party (AAP) was hoping to gain but was unable to do so as organisationallg in its

infancy. In a polity where ideological differences have blurred marked by overlapping
developmental visions, the content and effectiveness of political and electoral
communication as part of the election campaign became a salient variable.
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Table 1.1: Shifts in seats won by the BJP and Congress Party-@2899 Lok Sabha
Elections

No. of Seats
HBJP M Congress
282
206
182
138 145
114 116
a4
1999 2004 2009 2014

Source: Statistical Reports of the Election Commission of India. Vetrfieom:
http://eci.nic.in/feci_mainl/ElectionStatistics.aspownloaded on 2/08/2014

Table 1.2: Shifts in vote percentage of the BJP and Congress Party-PIH3H Lok Sabha
Elections

Vote %age
HBJP M Congress

39.53

1999 2004 2009 2014

Source: Statistical Reports of the Election Commission of India. Retrieved from:
http://eci.nic.in/feci_mainl/ElectionStatistics.aspownloaded on 2/08/2014
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Abstract
Good governance was one of the slogans that were raisecerutite new governance
banner in the late 26 century. Has it lived its zenith? Is it fading away from governance
scholarship when India continues to chant the mantra of development, good governance,
and stability? New governance and related practices hHasen a matter of debate since
1970s. Nonetheless, when new governance was emerging in 1970s, a social movement was
also in the making in the state of Rajasth@amely, MKKS movement, which would later
contribute for a major change in public policy makihgy LY RALlF @ aY{{ Y 2
contribution in the form of RTI Act, a milestone in local to national governing practices, is a
part of popular knowledge now; adding something more would be useful. This paper tries to
do the same by relocating MKSS movemerthia governance scholarship. It addresses the
following two questions: How do we interpret and explain a social movement that has
added something new to governance and public policy making in India? How and where do
we locate such a movement in the new gavance scholarship? The paper is based mainly
on archival sources.

Keywords:New Governance, Public Policy, Social Movements

[This paper was presented at th&National Conference on Politics & Governance, NCPG
2014heldat India International CentrAnnexe, New Delhi on 3 August 2014]

Introduction

LY KAa FTANBG SOSNI YSaalk3IsS G2 LY Rrne Migided &+ 4
bl NEBYRNI a2RA RSOfIFINBR LIS2L) SQa YIyRIFEGS G2 K
governance and stabiiie > 'y R dzZNHSR (GKS LIS2L)X S (2 LI NIA
development journey to new heights. This was a message of the Prime Minister of the
largest democracy on this planet in the®2dentury. What would be these new heights in

the field of deelopment and good governance? Only time will tell. In this paper, however,

S IINBS AYGSNBaliSR Y2NB Ay f221Ay3 |4 @KIQ
LYRAIFI Q& RS@St2LIYSyld IyR 320SNYIyO0S 22daNySe 3
of transparency and accountability in governance and public policy with specific reference

to participation of civil society actors. In this vein, an attempt has been made to interpret

and explain the contribution of MKSS Movement and Right to Information(reafter,

RTI Act) to new governance scholarship.

The main concern of this paper is to understand changing patterns of governance and the
role of civil society movements in making and implementation of public policy in India. Civil
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society movements & treated here as actors in governing practices along with
bureaucracy. The paper consists of three sections. It begins with a clarificatory discussion on
key concepts used in this paper. Next is a discussion on general features of MKSS movement
and RTI AcThe final section is an attempt to ground this movement and the act within the
new governance scholarship. The paper ends with a concluding remark on the relationship
between new governance, public policy, and civil society movements.

New Governance ath Social Movements Conceptual Aspects

New Governance:At abstract level, governance as a pattern of rule is not a new
phenomenon (Mark Bevir: 2007). However, as a signifier of change in the meaning of
government, that is, as a new process or method of gowg society or changed conditions

of ordered rule (Finer:1970, cited by Rhodes: 2012), governance refers to changes in the
nature of the state that became evident after the public sector reforms of the 1980s and
1990st which apparently led to a "shift dm a hierarchic bureaucracy to a greater use of
market and networks"; as such, governance raises issues about public policy and democracy
(Mark Beuvir: ibid). Clearly, in its new sense, governance refers to something broader than
government thereby transceting the boundaries of a monolithic state centric perspective

on patterns of rule.

One of the modes of governance that entered into India from American and European
democracies through the neliberal reforms of the 1990s in terms of liberalization,
globdization, and privatization was subsequently understood and explained as good
governance. This mode of governance is in many ways still popular in the literature on
development and governance in India; however, it is not a matter of investigation in this
paper. We shall focus here rather on the mode of governance that calls for decentralized
decisionmaking and bottom up approach to policy making involving civil society actors in
the form of mass movements. Given, we shall build upon the mode of goverrtaate
involves governing through resistance offered by actors of bureaucracy as well as from civil
society actorsGovernance through resistance involves contingent and contested nature of
A32OSNYAYy3I YR GKSNBo6e LI2AyYdand incified O difenedit Q 06 St
contexts in the form of different tradition@viark Bevir: 2009)Viewed from this perspective

the nature of governance is closely related to the nature of social movements in a particular
context.

Social MovementsThe context andhe nature of social movements are the two maguit-
discussed trends in thgtudies on social movements in India. One can find the former in the
studies of scholars such as Ghanshyam Shah (1990) and M.S.A Rao (1979) and, the latter in
the studies of Raja Kothari (1984) and D.L. Seth (2004). These and other scholars have also
highlighted social movements at grassroots level by treating them as actors ebamtyn
LR2tEAGAOFE LINRPOS&aad {KIK FYyR wlk2Qa aitdzRASa a
collective mobilization, leadership and organization and, an interdependent linkage
between ideology and leadership of a social movement. Rajani Kothari locates the rise and
growth of nonparty political process in the context of declining party system, weiaken
welfare power of the state, and growing corruption in the public sector. D.L. Seth situates
these grassroots movements or miemsovements in the process of globalization; the

I dz K2NJ ovHnmMoO KIFa RA&AOdzZaA&ASR { SiK®@@es@WAhE€ s Ay
ways of interaction with the state and market, one finds noeolence as the more preferred
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strategy of collective resistance employed by these movements. MKSS movement is also a
non@A 2t Syid LIS2LX S&aQ Y20SYSy il vemadgel OO02dzy (il 6t S

MKSS Movement and RTI Act

aY{{ Y2@SYSyid Aa | LIS2LX SQa Y20SYSyid I 3lLAy
rationalize processes and practices of governance through resistance. The prime cause
responsible for the emergence of this movementwas W] SNB Q 6 L2 2NJ LISI al yi
demand for the money from elites who were acting as rulers, which they earned through

their labour. Doubtless, MKSS is deeply committed to the cause of poor peasants and
laborers. In the next few paragraphs, we shallsdiss ideological underpinnings and
leadership of MKSS that contributed for mass mobilization thereby transforming masses

into policy makers, and RTI Act as a policy by the pulidicthe public. In so doing, we shall

adhere to bottomup approach to undetand the making of a public policy such as RTI Act.

MKSS Movemertt Ideology, Leadership, and MobilizationMKSS considers itself as a

LIS2 L) SaQ 2NHLI y AT kparty goitical pyoesslin Iridia. Mbile @oFking/ir thie
mainstream and not in a toal area, it is interested in reforming electoral process in favor of
participatory democracy. Unlike a trade Union, it believes in working in all areas of peasants
FYR 62N]JSNARQ fAFTS Nry3IAy3d FNRY fFyR A&dadzSa i
follow any predefined set of ideology. Because it believes that, the people who are seeking

to bring about change should define an ideology through their own words. MKSS believes
GKIFIG aLG KFra 0SSy 020K | &l NBSsetdédiogyl R6rRhel ¢ S|
people it has been easier to understand and adjust to a theory that has evolved through

their immediate needs, never seen in isolation and always related to larger political, social
FYR 20KSNJ @I f dzSa A ifitp:&v@v@.miSsindidg.orgd { G 2NB 2F avY{{YV

Clearly, MKSS believes in the contingent and contested nature of ideology, which can be

identified here as a belief in the tradition of participatory governance. Adherenseadh an

ideology is beause of itsbelief in collective leadership and collective decisioaking. It

does not recognize the state that stands external to citizens, hence does not draw a line

0SUBSSY LRtAGAOL f YR OA@GAf a20ASdeo-LGA &

lTalw! 1T L{!.HQ 6hdzNJ a2ySé& IyR 2dzNJ ! OO02dzy i aQo
1t YLH 6¢KS {GFrGS A& 2dz2NBA y20 GKS AYKSNRGL

MKSS leaders such as Aruna Roy and Nikhil Dey treat the contemporary state as a
mechanismusedd G PSAGSR Ay(iSNBadaé Ay YAYAYATAy3 i
ignoring, promising but not delivering, delaying, and finally wearing out and deflating

LIS2 L)X SQa RSYFyR&a F2NJ OKIy3aS o6& dzaAy3a it YSI
method of maintaining thestatus quo(Chasing a Right: http://www.mkssindia.org). Roy
0StAS®Sa Al SaaSydaAalrt F2NJ 6KS OAGAT Sya G2 a
oppose where necessary, build where possible, and at the very least becommexifor

LI NOAOALI yiGa Ay GKS RSOAAA2YA OGKIFG FNB 3I2Ay3
According to Roy, the state owes much to its citizens in making it an informed and
AYRSLISYRSYyG SydGdadey a¢KS RSYFYR F¥2NJ RSolGS |
the right to make informed choices, the demand for transparency and accountability are the
LI22NJ LISNE2YaQ YR GKS 2NRAYIFINE OAGAT SyaqQ 3IA-
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commonsense of the ordinary citizen has raised the most sgientifiel,ligunt arguments
gAGK2dzG 21 NB2Y 2NI N GA2YIFEATFOA2YE OHANTOD |
public policy making in India has already culminated into what is now called as RTI Act.

RTI Act A Public Policy by the Public, for the Publisppaently, RTI Act, a milestone in

local to national governing practices, is not a result of welfare governance nor it is a

02y aSljdzsSyO0S 2F o0dz2NBIdzONX GAO adrkiadsSQa | LIS AO!I
Public Management etc. On the contrary, this agpears as an outcome of civil society
FOG2NAR &dzOK |a aY{{ €fSIFIRSNHE | yR &dzZJJ 2 NISNHEQ
and negotiations with civil servants and politicians at various levels of public governance.

This is evident from the very gvisions of the Act. For example, chapter two of the Act

includes those obligations of public authorities that the bureaucratic state has always
refused to acknowledge let alone the question of following such obligations. These
obligations are ademand M G KS 1LIS2LJX S FT2NJ | OO02dzyiltoAfAled
every public authority shall maintain its record and publish relevant information about their

official decisions that involve issues of public interest (See RTI Act 2005, Chaptgr His2

GKS LIS2L) SQa RSYIFyR (KIG GKS adrasS akKkft F
designating Public Information Officers at various levels of organization.

RTI Act is a public policy that has laid down new foundations of governance thereby opening

up new horizons of participatory governance in the*2dentury India. This newness in
A2PSNYAYy3I Ay GKS F2N¥ 2F LI NGAOALNI G2NEB L)z f ;
belief in responsible collective decision making through the ways of -Eogle nass
mobilization aimed at raising public awareness on issues of public interest. Such an interplay

of massmobilization and public policymaking has raised fresh questions about our existing
understanding of governance and social movements, which are cdingpdb rethink
governance and social movements in the light of contribution made by civil society actors
towards public policymaking.

Rethinking Governance and Social Movements

The above discussion on MKSS movement and RTI Act suggests that the actté®me of
NEaArxadlyoS 2FFSNBR o6& GUKS avY{{ fSIFRSNEKAL i
policy. Since governance is understood in this paper as contingent and contested practices
and processes of human beings concerning their aims arettags of social organization,

we can think of governance in terms of a multidimensional affair where rulers and the ruled
adhere to one or other types of resistance. By terming resistance as a mode of governance,

we are moving away from the rational clei perspective that emphasizes coercion as a

mode of governance.

Resistance as a Mode of Governan&eNJ g Ay 3 dzLl2y . SOANI I YR wK2R:
GKS WowaQ 27F NMHz S&X NI GA2YyFEAGASAT YR NB&aRA:
contested processes and practices surrounding traditions of beliefs about collective co
existence in various forms of social organization that are inherited and modified by human
beings in different historical contexts. Here, we can make a distinction betweestaiese

and coercion. Unlike resistance, coercion is biased in favour of the rulers and therefore it
GSyRa (02 YIFal 2N LlzaK |gl& (GKS NHzZ SNEQ 02yl
issues of collective eexistence from public observation therebyjlcaving them to escape
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public scrutiny. Hence, resistance is relatively an appropriate term for locating the core of
governing processes and practices. It follows then that change is initiated and brought about
mainly through resistance and not through coen driven consent, coercion and consent
become secondary instruments in the process of change. So far, we have argued that
resistance can be termed as a mode of governance. However, can we think of governance
without power? Certainly not. If so, then whe do we locate power? How do we relate
power to resistance?

Decentred Power as the Core of Resistantéhen we assume resistance as a mode of
governance, we are in fact reconfiguring power by decentering it and thereby displacing it
from its exclusive &longingness to rulers or the ruled. For the purpose of this paper, we
adhere to a decentred view of power. This view is inspired by the abeoeissed
decentered theory of governanceBevir argues postfoundationalism encourages social
scientiststorethfy 1 L2 oSNJ & | F2NOS tFO01Ay3a Fye OSyl
which the actions of others define what any individual can and cannot do, then power
appears throughout governance. Power appears wherever people interpret and respond to
2y S Iy glog SEmécordingly, power is unequally located in rulers and the ruled.
This inequality, however, is constantly in the process of change; hence, power remains a
dynamic element of human capability that continuously rises and falls in rulers amdléoe
without ever leaving either of them completely hollow. This substantiates the view that the
hollowing out of the state actors such as civil servants is a misinterpretation of location of
power in various forms of social organization including marketsl society, and networks.

Taking the decentered view of power as a reference point, resistance may be further divided
into status quoist resistance and transformative resistance. Status quoist resistance refers
mainly to practices of the rulers thatre realized in the form of resistance to participatory
governing processes and practices. As such, it involves resistance in favour of existing
traditions of governance against change, which is exercised by rulers through incremental
processes and praces of public policymaking and implementation at various levels of
social organization. Transformative resistance refers mainly to practices of the ruled that are
actualized in the form of mass movements involving chiefly agitations, protests, and
collectve disobedience, which are nothing else but some elements of social movements. In
other words, we can think of a social movement as an expression of transformative
resistance. In the case of MKSS movement too, one can say that this movement is an
expressio of transformative resistance.

Public Policy as an Outcome of Resistandé&e RTI Act 2005 is a good example of the
constructive role played by resistance in the making of a public policy in a developing
country like India. If one navigates through tbieronology of events that unfolded prior to

2005, one can find that status quoist resistance can be masked with incremental policy

rules. Often it is status quoist resistance that is given the ultimate voice in a public policy.

One can say that power isexised by rulers over the ruled when status quoist resistance is
transformed into a northreatening public policy practice of governing. The state actors do
GKAAX (2 NBLISFG ! Ndzyl w2eéX o6& YAYAYATAyYy3a @K
promisild o6dzi y2d RStAGSNAYy3I>S RSt @Ay3aAZ YR FAy
demands for change by using all means. On the other hand, power is exercised by the
people when they launch the process of policy making in the form of public debate at
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variousplatforms using mass mobilization as a way of arriving at broad agreements on core
features of that policy. Consistent mass mobilization with the objective to transform
LIS2 L)X SQa RSYIFIYR O2yOSNYAY3I Lzt AO AyGfSNBad
power in governing. All this substantiates the argument that public policymaking is not a
one-way process and that a public policy is an outcome of the interplay of status quoist
resistance and transformative resistance.

Conclusion

It becomes clear fom our discussion on governance and social movements with reference

to public policy making through the example of MKSS Movement and RTI Act that
governance can also be viewed in terms of resistance (which include status quoist resistance

and transformativeresistance), and that social movements can be interpreted as an
SELINBaarzy 2F NBaradlyOS +a | Y2RS 2F 32085
public policymaking is an example of decentred governance where power is unequally
located in the rules and the ruled. The core of such a decentered power is constituted by
resistance and not by coercive consent.

Resistance becomes constructive when it is redirected towards collective interest with the
FAY (2 dzyLJ O1 | yR dzyf 2 [iéhs df §oBernhiddel SoM@Ever, thie SIS Y 2
presence of status quoist resistance in governing processes and practices points to the fact

that the state has not withdrawn from governing practices. Nonetheless, as clear from our
example of MKSS movement, the state Hascome more participatory, which again

suggests decentering of governance. Given the dynamic nature of power, participatory
governance remains always open to contestation and contingency.
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Debunking theMyths & Debilities: HighAspirations
from the Newly Hected Government in India

Parag Chandra
Krishnagar Government Colleg&rishnagar, Nadia

Abstract
The hopes and dreams of an aspiring new middle class have been affirmed for the first time
in Indian history after the formation of the newly elected governmémtour country.
Following the preelection agendag ¢ OK I y3S &2dz Oy o0StASOS Ays 7
notpreRSGSNXYAYSRZ FyR Oy 065 wé o BetdiRewdidionfokK S A NJ
the Indian economy, and it is going to take all the gozdi and economic skills of the new
Prime Minister and his economic team to formalize, articulate, and realize that vision. We
should be able to pave the way for robust growth in our economy, based on solid
foundations, not the ephemeral delitased growth For this, | intend to recount some of
the myths that have been so powerful in shaping, or misshaping, our economic policies that
it is worth summarizing in this essay.

NS

Keywords: Invisible hand, Deficit reduction, Global capitalism

[This paper was peented at the # National Conference on Politics & Governance, NCPG
2014heldat India International Centre Annexe, New Delhi on 3 August 2014]

Introduction

In terms of policy approach, the newly elected government repeatedly emphasizes on
GRSOSt 2ALIYEyH2BR BE20BNIBEOSH22] SO02y2YA0asz
G2NR F2N) 2LIRNIdzyAGe Ay GKS 02 YLSHmiukdS YI N
aeaidsSy 2The doverrBeNtlinghis system helps create an enabling environment that
allowsfree individuals to pursue their interests peacefully in an open, transparent market.

I TOSNI AKIDA A A hglpS gradbialfyRoglift people into a dignified, middle class life,

raising living standards all around. The theoretical formalizatiothisf idea is called the
GANRG oSt T NB (-KvbehNBrkets 6Fk p&iedyy RoYoheanébe made

better off without making someone else worse off. Modern economics with its faith in free
markets, had promised prosperity for all. Thauchtouted New Economythe amazing
innovations and financial engineering, was supposed to enable better risk management and
enhance welfareBut reality is far from therethere are handsome instances in which

markets work imperfectly. The world wise great recesgihat has been started since 2008,

has shattered these illusions. In the aftermath of the recent financial crisis, no one today
would believe that thed I y 1 S NB Q LJdzNdatdmisithasAed to hi BelbdihgZoiitie T

globe. It forces theorists toethink longcherished views of the free market. In this
perspective, we need a politically expedient strategy from the newly elected government in

India. | take this opportunity to illustrate some of the myths in the following section, which
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have been so @werful in shaping, or misshaping, our own economic policies that it is worth
summarizing them.

The myth of invisible hand

Unfettered markets lead, as if by an invisible hand, to efficient outcentlest each
individual, in pursuing his own interest, ad®s the general interest of the economy.
Advocates ofAmericanstyle capitalismare greatly influenced by this idea and this system,
according to them, is the best. Now the research question is: is it certain that if our
government attempts to reinforcehis idea, it will have the resilience to meet the vision
that they propagated in their prelection campaign?

The answer is: at most, it leads to the weding of top one percent with the rest of the
society bearing the cost (Basu, 2011). While therey rha underlying economic forces at
play, politics have shaped the market, and then shaped it in ways that advantage the top at
the expense of the rest. | try to explain here how our inequality gets reflected in every
important decision that we make as atimn- from our budget to monetary policy and even

to our system of justice, for the inability of our policy makers and intellectual thinkers to
identify this myth. In India, we have a political system so far that has been working day in
and day out to movanoney from the bottom and middle to the teghe system is so
inefficient that the gains to the top are far less than loses to the middle and bottom. We are,
in fact, continuously paying a high price for our growing and outsize inequality.

Markets work rfectly, when private rewards and social benefits are well aligned (as per
the MarginatProduct theoryof economics). But the present world of lying and cheating
(created by imperfect information) continuously identify individuals (say, foreign
institutional investors, corporate executives in our country) with the opportunity to act in
ways that allow them to benefit at the expense of others (say, small and marginal farmers,
shareholders, consumers), whom they are supposed to serve (this is dGatleNJalyAgeht LJ
LINE 6 firS #hé theory of information economics). Perverse incentives may have
encouraged shortsighted and risky behaviour among corporate executives, bankersoetc
that corporate incentives are not well aligned with social returns, and pudduiteir self
interest had not led to the welbeing of all (as it was originally portrayed in the doctrine of
GAYOAEaANDES KI yRE

Herein lies the predominant role of the newly elected government in our country to design
policies (taxes and regulationghat bring private incentives and social return into proper
alignment. Broadly speaking, in our country, (i) markets were neither efficient nor stable, (ii)
the political system had no tendency to rectify market failures, and (iii) economic and
political systems are fundamentally unfair. So, our aspirations from the newly formed
government is to debunk the myth of invisible hand and unfettered market (where
everything was acceptable and no one was accountable so far in our country), so that
national citizns have the faith in democracy and young people who have studied hard and
done everything, get fair job as per their requisite qualifications.

The myth of deficit reduction

The myth suggests that, if, say, India is in a recession and has large fisgtd, dritting
those deficits will bring back prosperity. This myth reinforces the ideologyisoal
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conservatismmaking economic downturn even worsghe fiscal deficit in India in 20413}

stood at 4.5% of GDP, lower than 4.6% projected in the redsgohate, mainly on account

of curbs on government expenditure (Source: CSO). However, data revealed by the Central
Statistical Organization (CSO) showed that the economy expanded at the rate of 4.6% in the
fourth quarter of 201314 compared with a similagrowth in the previous quarter. Indian

economy posting two consecutive years of below 5% growth is the worst performance of
laAlFQa OGKANR fFNHSAG SO2y2Yeé Ay 20SN) G462 RSC
hurt by the myth of deficit redu@bn. The reason is the following.

Macroeconomic theory tells us that the deficit reduction would lead to lower long term
interest rate, thereby increasing investment, and increased investment would reignite the
economy. Indian policy makers believe tHigory to contain fiscal deficit. They hoped that
increased investment from lower long term interest rate would more than offset the direct
effect of higher taxes and lower government expenditure. But there are problems in this
theory, which our policymaksrunfortunately failed to understand or simply ignored.

If the bond market believe that depicts would decline in the future, interest rates would
come down. Then bond price may go up and bond traders may sell their bonds in the hope
of profit. So, the socess of the policy of deficit reduction (through generating investment)
would largely be determined by the judgments of the bond tradéoswhat extent bond
traders would be willing to invest in bonds in the face of higher bond price. Secondly,
Keynes hd once explained the importance of monetary policy in a recession by comparing
it to pushing on a string. In India, when sales are plummeting, lowering the interest rate
from, say 4% to 3%, will not induce firms to build a new factory or buy new machines.
Excess capacity typically increases markedly as the recession gains momentum. Given these
uncertainties, even a zero interest rate might not be able to resuscitate the Indian economy.
If the investment does not respond much to interest rates, in spitethef repeatedly
lowering interest rate, then the policy of deficit reduction becomes backfiring and it is
exactly being happened in our economy.

So, national citizens of our country aspire that the newly elected government would realize
that the attempt at deficit reduction is quixotic Instead it would recommend an
expansionary fiscal policy, fueled, if necessary, by larger deficits. In the short run, deficits are
absolutely essential to reignite the econofgince economic and social costs of prolonging
arecession are enormous, far greater than the costs associated with the increase in deficit.

The myth of global capitalism

With the International Monetary Fund at the centre of international economic policy, it was
no wonder that the free flow of capitdbecame the centre piece. It provided the new
opportunities for profits for Wall Street of America, but it exposed the developing countries,
like India, to enormous risks without reward. Growth was slightly enhanced as capital
flowed in, yet the devastatiorthat was brought about as capital flowed out, or as the
interest rates that they had to pay to keep in, far exceeded those temporary benefits. |
explain it with the following example.

Suppose a firm in India borrows short term US$ 100 million from anridamebank. India
knows that the American bank may at any time demand to have its dollar back, refusing to
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roll over its loans. American financial markets look at whether India has set aside enough
dollar reserves to meet the short term dollar obligationst just of the government but of

the firms within the country. When there is shortfall of reserves, there is a good chance that

US financial markets will panic. Government, knowing this, has adopted prudential
standards of putting aside more reserves Bwehen private firms borrow more in dollars.

This means that the government will have to set aside US$ 100 million at least in reserves.

Net, India as a whole receives nothing. But it pays the US, say, $ 18 million in interest, and
receives back, on its serves, less than $ 2 million (from lamterest-paying US government
02YRAV®D® ¢CKAA YIFI®& 0SS 322R FT2NJ ANRSOGK Ay (GKS |
but it has to be bad for our own country.

In the name of global capitalism, United Statesderitself of its ability to shift risks from
those more able to bear (developed countries), to those less able to bear it (poor developing
countries). Money should flow from rich countries to the poor by principles (which were the
agenda of global capitalin). Yet, year after year, exactly the opposite occurs. We hope that
the new government puts its true endeavour to debunk the myth by downsizing global
capitalism. Common tax payers of our country now aspire that the financial sector is
supposed to ensur¢hat funds go to where the returns to society is the highest with the
onset of the newly elected government. It had clearly failed so far. So far, financial firms
have come to see their business as an end in itself and prided themselves on its size and
profitability. But an ideal financial system should be a means to an end, not an end in itself,
to reignite our economy.

Conduding thoughts

It is not so early to be clear whether the gambles the new Prime Minister and his economic
advisory team take, woulgay off. Indian economy may have been off life support and
pulled back from the brink of disastethis is the general expectation of common citizens
and tax payers in our country. The best that could be said for Indian economy is that it is
expected to e at the end of at ¥ NB-& Hecliné without an end insight. But it should be
kept in mind that the end oft ¥ NJ S fiok thhefs@me as a return to normalcy.

The resumption of growth means that in a technical sense, the recession is over. Economists
define a recession as two or more quarters of negative growth. When growth turns positive,

no matter how anemic, policy makers declare the end of the recession. In that sense, Indian
economy is free of any recession though the growth rate is still too .pBat what is

important is that to workers, the economy is still in recession when unemployment is high,

and especially when it is growing since the global recession of 2009. To business, the
economy is in recession so long as they see excess capacity, mbans the economy is

2LISNY GAy3a 0St2¢ Ada LRGSYyGArto 1ta t2y3 a (K
lower be the interest rate.

The recovery of stock prices or sensex from their lows is often taken as a barometer of the
restoration ofthe economic health. Unfortunately, an increase in stock market prices may
not necessarily indicate that our economy is performing well. Stock market prices may rise
because the Central Bank is flooding the economy with liquidity, and rate of interest,is |

so stocks look much better than bond. The flood of liquidity coming from the Central Bank
or the shortsighted foreign institutional investors, will find some outlet, hopefully leading
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to more lending to business, but it could also result imiai-asst priceor stock market
bubble Or rising stock market prices may reflect the success of firms in cutting ioats
workers and lowering wages. It propagates the problem further.

A robust recovery for the other elements of aggregate demand also apgeablematic to

the Indian economy. Certainly, in the face of globatession, the entire world caot

export its way to growth. In the great depression, countries try to protect themselves at the
expense of their neighbours. These are caMéd S 3F-y B I K gokcidzNakloption of
protection (imposing tariffs and other trade barriers) and competitive devaluation (making
2ySQad OdzNNByOe OKSIFLISNE ¢6KAOK YIF1Sa 2ySQa
These are likely to backfire in India.

Without a strong recovery of consumption or exports, it is hard for the new government to
see how investment can recover, at least until the excess capacity in our economy expires or
fades into obsolescence. Government needs to stimulate the economy andeesthe
financial system and reegulate it by debunking those mentioned myths. Otherwise, the
withdrawal of stimulus spending and cutbacks in state and local spending as a result of
shortfalls in tax revenues, following the ! Y S NRIOS fyS O latellikely toAezeXt ¢
further downward pressure on the Indian economy and the newly elected Prime Minister

N>

would fail to realize his prpoll vision RS @St 2 LIYSY G FyR 322R 3I2FSNYI

Endnotes
' There is a long list of flaws in the incentive struesiof agents, discussed and documented
in Stiglitz (2003, 2010).
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Abstract
After 63 years of independence, India has emerged as the most progressivecracy yet
the regressive one in subsiding the basic but intense problem of our political system i.e.
inequality. Through this paper we intend to go back in time of our native politics to observe
the reasons of its existence and also find out its sohdg through the model of world
LREAGAOCE® ¢KAA LILISN taz2 (GKNRga az2yS A3
renaissance philosophylhis paper also talks about the experiment made by nation on
a20AFf NBLINBaSyidl A2y lfy RWdzRid MOSutak2Aytkek (0K K I
LJX | 3dzAy3a LINRPofSY GKFG Aa RSIFEG Ay GKS LI LISN
with data explain the low presence of woman in the politics and points out the reasons for
their pathetic existence. This papeaiso highlights the balms for their eradication. The
above mentioned problems will be dealt with in the paper not only from a social but also a
legal perspective. The paper also attempts to ameliorate the problems by suggesting
reasonable reforms in the stem by conjoining the ideologies of all political parties and
including the concept of world politics.

Keywords:Political Parties, Reforms, India
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Introduction

India, the largest democracy of the world, has emerged as the one of the progressive
nations in terms of upgrading its infrastructure, stabilising its unstable economy and even in
making its presence felt in world political arena. The Indian political system after
independence has done many commendable jobs like controlling corruption, abolishing
nepotism to a very large extent, bringing communal harmony in the country and the most
important one is, working towards the empowerment of women who had always been living

under the oppression inflicted by men. But at the same time the flip side of our

G! YRSOSE2LISR t 2t AGAOFE {2adSyé¢ KIFa Falz2yArack
manyserious issues which are in need of acute reforms.

India, after independence has displayed a great pace in all departments of the work but
FFAESR (2 SNIRAOIFIGS GKS olFaAao &Si GKS NBINE
Inequality in laymanterd@ Ol'y 06S RSFTFAYSR ad aliKS O2yRAGAZ
demonstrates the fact of treating sorm@ne not equally. And in country like India which has
promised to give equality in all sectors of life through social justice but despite of thas it h
undertaken many forms such as educational inequality, Political inequality, Economical
inequality and the intense one is the Gender inequality. The presence of all forms of
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GAYSljdz- t AGASE daAy (GKS O2dzyUNEBR KIFYLISNAR Adla
development just by dividing the society into many.

Social Inequality

Social equality is a state of civilisation where people are recognised under one and unique
OoFYYSNI 2F .9LbD I!'al!'b .9LbD{® LGIQ&a | adldas
where male and female share the same platform of equality; where people are not abused
on being white and black. There is no division of society on the basis of cast, creed and
colour. Social inequality is what which creates the need of social justice ataditg when
people or a social group from the society is put at disadvantageous position as compared to
other group of society and this basically happens when in opportunities, policies, politics
and education people are treated unequally. In ancient Indis kind of discrimination had
categorised people on the basis of their caste, gender, region and religion. One brutest type
of consequence was the feudal zamindari system which divided India into three broad
classes i.e. landlords, tenants and the lasdl&abour.

The landlords were the head, who used to take decision for the society whereas tenants and
landless labours were excluded along with women and tribal people from decision making
process and this was the start of social inequality in Indiadayd¥ 2 NIi dzy' I G St & A G K
eradicated even after 66 years of freedom. The caste system in India has also given birth to

the evil of social inequality. At the time of independence, the condition of lower caste
LIS2LX S 46l a LI GKSGAOWZOKKSE SasmB ¢ KSAR aJS26) §
many limitations as they were not allowed to go to temples, cremation ground and wells.

They were also treated as pollutants and were allowed to come out of their houses except
night. Women of lower caste were natllowed to wear ornaments and men were
prohibited from wearing coats. The social inequality in the country gives birth to poverty,

social dysfunction, as well as illiteracy. To take them out of this quagmire the government

has also taken several steps likenstitutional provisions and safeguards for them,
representation in legislation and panchayats, reservation in service, giving education
facilities, making advisory council for them, making welfare departments in the state, giving

them scholarships andybalso providing economic opportunities but still all the facilities are

not reaching the right people properly and the their adverse situation remains miserable.

Political Inequality

t2f AGAO&a Aa alFAR G2 06S I LI Ay (6 SY F'YWaSYEQ a3 |- WS«
slowly and slowly womn participation has taken thimiles ahead. The Indian political

system is said to be the backbone of Indian democracy. Political parties play a very vital role

in encouraging and enabling democratic participatas it allows people from all the sectors

of the society to contribute in the governance of the country. But the root of inequality in

the politics has made the governance of the country quite biased. Political inequality
signifies that citizens in the2cdzy § NBE R2y QG KI @S | al & Ay (KS
country which is clearly a dead mark for the democracy. One of the basic principles of
democracy is the equal consideration of the preferences and interest of all citizens.
Government guaranteethis by providing their citizens the right of exercising the franchise

i.e. one person/one vote. It signifies that equal consideration of the preferences and needs

2F GKS RSY2ONI O& aK2dzZ R 0S FT2a0SNBR &é& fft I
paper that democracy allows people from all the sectors to take part in the governance
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